United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 





. \ 


V \ V.yf r&O STATER 

/ f '* - ' 

'ecu KT OKakh fc A L * f 'Or TH L 
DijjTKr.r <?F C< <*. U M 121A 

FILED JUN 5-1S39.. - 


CLERK 


IN THE 

®mteii States Court of appeals 

FOR THE DISTRICT OF COLUMBIA. 


No. 7388. 


Edward B. McLean, bt His Attorney, Qj£orge B. 
Fraser, and George B. Fraser, Individ 

Appellants, 



Neil Burkinshaw, Ancillary Committee of the 
Person and Estate of Edward B. McLean, 

Appellee. 


BRIEF FOR EDWARD B. McLEAN, APPELLANT, 
AND GEORGE B. FRASER, HIS COUNSEL. 


Robert H. McNeill, 
iHeurich. Building, 

George B. Fraser, 
jMunsey Building, 
attorneys for Appellants. 


Press or Bykox 8. Adam*. Washington. D. 0. 




INDEX. 


Page 

Preliminary Statement of Proceedings Below.... 1 

Argument. 

Point No. I. Were the Proceedings in the Balti¬ 


more County Court Valid and Within That 
Court’s Power? . 10 

Point No. II. If Invalid, Were Not the Proceed¬ 
ings in the District of Columbia, Based Upon 
Those in Baltimore County, Maryland, Like¬ 
wise Void?. 15 


Point III. Irrespective of Whether the Pro¬ 
ceedings in Baltimore County and in This 
Proceeding, Ancillary Thereto, Were Void, 
Voidable or Valid, Respondent Was Entitled 
to be Represented Therein by Counsel of His 
Own Selection and to Have His Answer filed 
by Such Counsel Duly Received and Consid¬ 
ered. And the Court’s Action in Refusing to 
Recognize Appellant Fraser as Respondent’s 
Counsel and in Refusing to Consider Respon¬ 
dent’s answer, Filed by Said Counsel, Were 
Errors of Law Requiring Judicial Correction 


by This Court. 15 

Conclusion. 32 








CASES CITED. 


Page 


Barrv v. Hall, 68 App. D. C. 350; 66 Wash. L. Rep. 

590 . 15 

Clarke v. Mathewson, 7 App. D. C. 382 . 16 

Dalv et al. v. Spencer, Committee, 83 S. W. (2) 

*502. 28 

Deming v. United States, 59 App. D. C. 188; 37 

Fed. (2) 818. 12 

Department of Water & Power v. Anderson, 95 

Fed. (2) 577 . 20 

Downs v. Downs, 23 App. D. C. 381. 11 

Gage v. Bell (D. C.), 124 Fed. 371. 23 

Hill v. Mendenhall, 21 Wallace 453; 22 L. Ed. 616 20 

Howe v. Anderson (Ky. 1890), 14 S. W. 216. 23 

In re Edmonston, 109 Pa. Sup. 495; 167 Atl. 502 

(1933). 12 

In re Gasser, 104 Fed. 534 . 20 


In re Illinois Fire Works & Display Company, 

Inc., 4 Fed. Supp. 200 . 

In re McHie, 253 N. Y. Sup. 166; 180 N. E. 345 

(1931) . 

Lane v. The Pueblo of Santa Rosa, 249 Sup. Ct. 

185; 63 L. Ed. 504 . 

McKenna v. Garvey, 77 N. E. 782 . 

McKinstev v. Dewev, 192 Iowa 753 (1921); 185 

N. W. 565 ; 23 A. L. 1?. 587 . 

Martin v. Walker, Fed. Division 9, 170. 

Osborne v. Bank, 9 Wheaton 738 . 

Pueblo of Santa Rosa v. Fall, etc., 56 App. D. C. 
259; 12 Fed. (2) 332; 273 U. S. 316; 71 L. Ed. 


19 

12 

22 

27 

18 

23 

20 


65S 


21, 24 


State v. Servier, 136 La. 46; 66 Southern 392 .... 12 




















IN THE 


SJntteb States; Court ot Appeals 
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No. 7388. 


Edward B. McLean, by His Attorney, George B. 
Fraser, and George B. Fraser, Individually, 
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v. 
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Person and Estate of Edward B. McLean, 

Appellee. 


BRIEF FOR EDWARD B. McLEAN, APPELLANT, 
AND GEORGE B. FRASER, HIS COUNSEL. 


PRELIMINARY STATEMENT OF PROCEEDINGS 

BELOW. 

On November 7, 1933, there was filed in the Equity 
Division of the Supreme Court of the District of Co¬ 
lumbia (now the United States District Court), in the 
division of said Court handling Lunacy matters, a peti¬ 
tion by Mark L. Bristol for the appointment of an 
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ancillary committee for Edward B. McLean, alleged 
lunatic, which said ancillary petition set out that peti¬ 
tioner was a resident of the District of Columbia, and 
filed his petition under Section 44, Title 15 of the Code 
of Laws for the District of Columbia ‘‘as committee of 
the person and estate of Edward B. McLean, by virtue 
of bis appointment as such by a decree of the Circuit 
Court for Baltimore County, Maryland 

It was further set out that on October 30, 1933, while 
residing in Baltimore County, Maryland, said Edward 
B. McLean was adjudged non compos mentis by a 
Sheriff's Jurv of said Countv and State, after due no- 
tice, and that on November 3, 1933, the finding of said 
jury was approved by the Circuit Court for Baltimore 
County, and that said Mark L. Bristol on said date was 
appointed committee of the person and estate of said 
McLean and gave bond in the sum of Ten Thousand 
Dollars ($10,000) and duly qualified as such committee 
November 6, 1933. 

Said petition further set forth that the said McLean 
was possessed of large property rights located in the 
District of Columbia, and recited with some particu¬ 
larity a description of his property and income and 
the names of the members of his family. There was 
no allegation or showing that he had any property in 
Maryland or was ever domiciled there . 

Petitioner then set out (Record p. 3) “that by virtue 
of Section 44, Title 15, of the Code of laws for the Dis¬ 
trict of Columbia” it was his duty to possess himself 
of all the property and property rights of the said 
McLean in the District of Columbia, and that he should 
be appointed ancillary committee for such purpose. 

Attached to said petition were certain exhibits filed 
in the Baltimore County Court. 
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The petition by said Mark L. Bristol was filed in the 
Supreme Court of the District of Columbia on Novem¬ 
ber 7, 1933, and on the same day a rule to show cause 
was issued and served upon George B. Fraser, one of 
the appellants herein requiring him to “show cause 
herein on the 10th day of November, 1933, at 10 o’clock 
a. in., if any he has, why the prayers of the said peti¬ 
tion should not be granted.” 

On November 10, 1933, in response to the order of 
Mr. Justice Letts of November 7, 1933, George B. 
Fraser filed a Motion (Record p. 13) to dismiss the peti¬ 
tion of said Mark L. Bristol on the following grounds: 

“1. That said petition contains no positive averment 
that Edward B. McLean was at the time of the 
appointment by the Circuit Court of Baltimore 
County, Maryland, of petitioner Mark L. Bristol 
as committee, a resident of the State of Mary¬ 
land, the only averment of such residence being 
implied in the participle ‘residing’ appearing in 
the first line of the second paragraph of said 
petition. 

2. That said petition contains no averment that 
there are any assets of the incompetent to be ad¬ 
ministered in the State of Maryland. 

3. That the record of the Maryland proceedings 
tiled as an exhibit to the petition fails to show 
that at the time of the appointment therein of 
petitioner as committee of the incompetent the 
latter was resident in Maryland or had property 
therein. 

4. That the petition shows on its face that the only 
assets of the incompetent are located in the Dis¬ 
trict of Columbia. 

5. That Sec. 44 of Title 15 of the Code is limited 
only to applications by committees of persons 
who are non-residents of the District of Colum¬ 
bia. ’ ’ 
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On the same date, November 10, 1933, said George B. 
Fraser answered the petition of said Mark L. Bristol, 
which answer appears on pages 14 to 19 of the Record, 
in which answer a very full disclosure of the activities 
and legal status of said Edward B. McLean are set 
forth. 

Among other things found in the answer are the fol¬ 
lowing: that the respondent, Edward B. McLean, had 
no property in Maryland at the time of the filing of the 
petition of said Mark L. Bristol, or his appointment; 
that said respondent McLean was not a resident of 
Maryland at the time of the appointment of said Bris¬ 
tol, although bodily within said State; that he was a 
resident in fact of the District of Columbia, and had 
always been such resident; that at the time of his com¬ 
ing into the City of Baltimore, Maryland, prior to the 
filing of said petition of said Bristol he had been tem¬ 
porarily a resident in Montreal, Canada, that on or 
about the 31st of August, 1933, said George B. Fraser 
was present with the wife of said respondent at Mon¬ 
treal, Canada, at which time said respondent was sick 
in body and mind, and unable to manage his affairs; 
that at said place and on or about said date said Fraser 
conferred with the wife of said respondent and her at¬ 
torney, and that it was then agreed that said respon¬ 
dent should be brought to Baltimore, Maryland, for the 
sole purpose of medical treatment and that he was so 
brought to Baltimore in care of nurses, said Fraser 
accompanying him in the same car, and respondent’s 
wife traveling in an adjoining car, and that on or about 
the 2nd day of September, 1933, said respondent 
reached Baltimore, Maryland, and w T as placed in a nurs¬ 
ing home for about eight days, after which he was 
taken to the Shephard & Enoch Pratt Hospital at Tow t - 
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son, Baltimore County, Maryland, where he has since 
been continuously confined under restraint, and that he 
was so taken to said institution without notice to said 
George B. Fraser, and in violation of the agreement 
that said Fraser should have notice as to any action 
pertaining to said respondent. 

Said Fraser’s answer further recites (Record p. 17) 
that from April, 1919, he had been the attorney for said 
respondent continuously and on practically all mat¬ 
ters, and that on the 28th of March, 1933, was appointed 
by said respondent as his sole attorney in all matters; 
that he served said respondent acceptably at all times 
and was recognized as his counsel by the Courts of the 
District of Columbia, by officials of the American Se¬ 
curity & Trust Company, trustee under the Will of 
John R. McLean, deceased, by the attorneys for the 
wife of said respondent and by the wife herself and 
conferred with all of these persons and attorneys re¬ 
peatedly with respect to the business affairs and the 
person of said respondent. That said Fraser was rec¬ 
ognized officially by the Supreme Court of the District 
of Columbia on May 17, 1933, Equity Cause No. 35,390, 
when said trustee, the American Security & Trust Com¬ 
pany, was authorized to recognize and deal with said 
Fraser “as financial agent and attorney” for said Ed¬ 
ward B. McLean, and to confer and consult with him 
in all matters affecting the interest of said Edward B. 
McLean in the trust estate; that in said capacity said 
Fraser co-operated as far as he could with the wife of 
respondent and as late as September 28, 1933, con¬ 
sented with the trustee to an order in said Equity 
Cause permitting the wife of said respondent with her 
children to occupy the homestead of respondent. 
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Many other details of the services of George B. 
Fraser, as attorney for respondent, Edward B. Mc¬ 
Lean are described on page 18 of the Record in his 
answer to the petition of said Mark L. Bristol. 

Notwithstanding the motion of said Fraser and his 
answer aforesaid, on November 10, 1933, Justice Letts 
appointed Mark L. Bristol as ancillary committee of 
said Edward B. McLean “with full power and author¬ 
ity to exercise in the District of Columbia all power 
and authority vested in him by his appointment in the 
Circuit Court for Baltimore County, Maryland.” (Rec¬ 
ord p. 19 and 20.) 

The record further shows that on Feb. 25,1935 (Rec¬ 
ord p. 20) Justice Luhring of the United States Dis¬ 
trict Court passed an order allowing said Mark L. Bris¬ 
tol to pay to himself Twelve Thousand Dollars 
($12,000.00) on account of compensation. 

The record further shows (Record pp. 21, 22 and 23) 
that on June 8, 1934, George B. Fraser resigned and 
was relieved of his duties as attorney for Edward B. 
McLean in so far as the Order of Court recognized him 
as such attorney in the matter of representing said 
McLean in Equity Cause No. 35,390, by its decree of 
May 17, 1933, and that on said date of June 9, 1934, a 
partial settlement with said Fraser was made for some 
of the prior services rendered by him to respondent 
McLean. (Record pages 21-24.) 

The record does not particularize as to events oc¬ 
curring between February 25, 1935, when a $12,000.00 
allowance was made to Mark L. Bristol, Committee, 
for services to January 8,1935, but the Court will take 
judicial notice of the record in the case and the record 
will show other orders and decrees with respect to re¬ 
spondent’s estate passed from time to time, such or- 
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ders disposing of substantial sums of money belonging 
to the estate of respondent for varying purposes. 

On January 9, 1939, this cause came on for consid¬ 
eration before Mr. Justice Laws upon various ques¬ 
tions raised with respect to the property and perso¬ 
nal rights of respondent by a report filed in the cause 
by Austin F. Canfield, Guardian Ad Litem, appointed 
herein for respondent, and by Honorable A. L. Sinclair, 
Auditor of the United States District Court, to whom 
had been referred various requests of creditors and of 
said Mark L. Bristol, and his counsel, for payment of 
monies from the estate of respondent, and upon the 
matter being generally considered by said Justice 
Laws a memorandum was filed by him (Record p. 25 to 
34, inclusive) said memorandum bearing date of Jan¬ 
uary 9, 1939. 

On January 18, 1939, Justice Laws caused to be is¬ 
sued herein and served upon respondent, Edward B. 
McLean, an order to show cause, which said order 
to show cause is found from Record pages 34 to 44 in¬ 
clusive, said order by its terms requiring said respon¬ 
dent to show cause, if any he had, “on or before the 
20th day, exclusive of Sundays and legal holidays, 
after service of this order upon him” why the court 
should not determine his mental competency and why 
certain relief against him and his estate should not 
be granted, and why the Court should not proceed to 
pass judgment upon the questions raised by the re¬ 
port of said Austin F. Canfield, Guardian Ad Litem, 
etc. Affidavit of service of said order on Edward B. 
McLean on January 19, 1939, is found on pages 44 and 
45 of the record. 

On February 11, 1939, (Record 45, 46, 47) respon¬ 
dent, by George B. Fraser, his attorney, filed “An- 
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swer of Edward B. McLean, Respondent” in the cause, 
which said answer was an answer to the rule to show 
cause issued by Mr. Justice Laws on January 18,1939. 

Said answer filed by said George B. Fraser, attor¬ 
ney for respondent McLean, set up, among other 
things, the fact that the service of said Rule was ‘‘the 
first notice he (respondent) has had of the proceed¬ 
ings herein, and therefore, the appointment of ancil¬ 
lary committee for respondent is void, in so far as it 
affects any property rights of respondent.” Said an¬ 
swer further recited that said respondent had no ob¬ 
jection to Justice Law’s determining his mental com¬ 
petency, and set forth that he wras being involuntarily 
restrained under the control of his said Committee, 
Mark L. Bristol, and requesting that said Bristol be 
required to produce said respondent so that his men¬ 
tal competency might be legally determined, in a ju¬ 
dicial way in a proper proceeding, and alleging that 
his confinement in the Shephard & Enoch Pratt Hospi¬ 
tal, Baltimore County, Maryland, was illegal and un- 
law’ful, and that he w’as unable to come personally into 
Court in response to said Rule because of an involun¬ 
tary restraint upon his person. 

Following the filing of the above answer (Record p. 
48) a motion to strike said answer was filed February 
20, 1939, by Neil Burkinshaw, attorney for Mark L. 
Bristol, Ancillary Committee for respondent. 

On February 28, 1939, an order w r as passed by Mr. 
Justice Law r s directing that respondent be examined 
by Dr. Winfred Overholser, an alienist, and that he 
be examined and interviewed by Austin F. Canfield, 
acting as Guardian Ad Litem, and that the report of 
said Overholser and Canfield show to the Court their 
opinions as to the mental competency of respondent 
(Record p. 49). 
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On March 3, 1939, (Record pages 49 to 56) is found 
the report of the Guardian Ad Litem, Austin F. Can- 
field, and said Winfred Overholser, M. D., as to their 
examination of respondent. 

On March 6, 1939, an order was passed herein by- 
Mr. Justice Laws, based upon the ex parte examina¬ 
tion of respondent by said Canfield, Guardian Ad 
Litem, and said Overholser, an alienist, appointed by 
the Court, to the effect that the answer of said respon¬ 
dent filed by his attorney, George B. Fraser, be 
stricken from the files, and that said Fraser, repre¬ 
senting respondent, should not be recognized to act 
as attorney in said proceedings on behalf of respon¬ 
dent (Record p. 56). 

From the above order this appeal was taken to this 
Court (Record p. 57). 

On March 27, 1939, (Record p. 58-59) assignment of 
errors was filed herein. 

ARGUMENT. 

Three outstanding questions are presented by the 
record for this Court’s determination: 

1. Were the proceedings in the Baltimore County 
Court valid and within that Court’s power? 

2. If invalid, were not the proceedings in the Dis¬ 
trict of Columbia, based upon those in Baltimore 
County, Maryland, likewise void? 

3. Irrespective of whether the proceedings in Balti¬ 
more County and in this proceeding, ancillary thereto, 
were void, voidable or valid, respondent was entitled 
to be represented therein by counsel of his own selec¬ 
tion and to have his answer filed by such counsel duly 
received and considered. And the Court’s action in 
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refusing to recognize appellant Fraser as respondent’s 
counsel and in refusing to consider respondent’s an¬ 
swer, filed by said counsel, were errors of law requir¬ 
ing judicial correction by this Court. 

The above propositions of law, Nos. 1 and 2, are 
based upon assignments of error, Nos. 1, 2, 3, 4, 5, and 
10, and proposition No. 3 is based upon assignments 
of error Nos. 6, 7, 8 and 9. (Record pp. 58-59.) 

I. 

It is a fact that is not controverted in these proceed¬ 
ings that Appellant Edward B. McLean, was a resi¬ 
dent of the District of Columbia for many years prior 
to the commitment proceedings instituted in the Cir¬ 
cuit Court of Baltimore County, 1933. That is, as we 
shall show, he teas a resident within the meaning of 
the term “resident” as employed by the District of 
Cohunbia Code with respect to lunatics (Title 15, Sec. 
44) under which the Ancillary Committee was ap¬ 
pointed; i. e., he was domiciled or had his principal 
place of abode in the District of Columbia. Residence 
in this statute has its usual meaning of place of perma¬ 
nent residence, domicile, legal residence, home. This 
term is employed elsewhere in the District Code, Title 
16, as it existed in 1933. Sec. 15 thereof makes refer¬ 
ence to an insane person whose insanity commenced 
when he was a “resident” of the District of Columbia. 
Sec. 16 makes provision for the admission of an in¬ 
sane person to the Government hospital who “did not 
reside in the District at the time he became insane” 
during the continuance of his sojourn in the District 
and Sec. 17 provides for the return of indigent insane 
persons “not residing in the District” who were tem¬ 
porarily cared for here in accordance with law. Sec. 
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33 authorizes temporary detention of alleged insane 
persons having dangerous tendencies pending “trans¬ 
portation to their homes when their places of residence 
are ascertained.” It is evident from the foregoing 
that the provisions of the statutes with reference to 
insane persons use the word “resident” or “residing” 
in the sense of home or place of permanent abode. 
That this is true is further borne out by the bill re¬ 
cently enacted by the Congress P. L. 382, 75th Con¬ 
gress, Act of June 8, 1938 entitled “An Act to Pro¬ 
vide for Lunacy Proceedings in the District of Colum¬ 
bia” modifying and superceding certain of the above 
provisions of the Code. Sec. 10 of this new statute 
referring to persons found by the Commission on 
Mental Health not to be residents of the District of 
Columbia, to persons found to have been residents for 
more than one year and to persons whose residence 
cannot be ascertained specifically recognizes principal 
place of abode, i. e., legal residence as contradistin¬ 
guished from mere physical presence as follows: 

“Residents of the District of Columbia” as 
used in this section, means a person who has 
maintained his principal place of abode in the 
District of Columbia for more than one year.” 

The word is used in the same sense elsewhere in the 
Code, for example, in Title 18, Sec. 357 requiring a 
juror to be a “resident”; Title 14, Sec. 61 providing 
no decree of divorce shall be rendered in favor of one 
not a resident; Title 20, Sec. 17 requiring commis¬ 
sioners to be “actual residents.” The word “resi¬ 
dent” was interpreted by the District Court of Ap¬ 
peals with respect to the Code Section on Divorce, 
Title 14, Sec. 61 in the case of Downs v. Downs , 23 
Apps. D. C. 381. There this Court stated: 
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“Authorities are not wanting to show that in 
statutes relating to taxation, right of suffrage, 
divorce, limitation of actions and the like, the 
term ‘residence’ is used in the sense of ‘legal resi¬ 
dence’; that is, the place of domicile or permanent 
abode, as distinguished from temporary resi¬ 
dence.” 

The word “residence” as used in statutes providing 
for lunacy inquests is generally interpreted similarly 
in other jurisdictions, thus see: 

State v. Servier, 136 La. 46, 66 Southern, 392 

In re McHie, 253 N. Y. Sup. 166, 180 NE 345 
(1931) 

In re Edmonston, 109 Pa. Sup. 495, 167 Atl. 502 
(1933) 

When a party is a resident of one state the presump¬ 
tion is that his residence or domicile remains the same 
until he has acquired a new one. This general prin¬ 
ciple was recognized as the governing law in the Dis¬ 
trict of Columbia in the case of Deming v. United 
States, 59 Apps. D. C. 188, 37 Fed. (2nd) 818. There 
this Court stated: 

“When a domicile is once established it is pre¬ 
sumed to continue until there has been a change 
of residence with the intention of establishing a 
new domicile.” 

Summarizing the general law, Ruling Case Law, Vol. 
9, Sec. 6, page 542 states as follows: 

“The general rule is that domicile is changed 
from one place to another, or one state to another, 
only by abandonment by a person of his first place 
of domicile with the intention not to return, and 
by taking up his residence in another place with 
the intention of permanently residing in that place. 
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In other words, to effect a change of residence or 
domicile, there must be an actual abandonment 
of the first domicile, coupled with an intention not 
to return to it, and there must be a new domicile 
acquired by actual residence in another place or 
jurisdiction, with the intention of making the last 
acquired residence a permanent home; and the 
acts of the person must correspond with such pur¬ 
pose.” (Citing cases) 

Since no issue of fact was 'presented upon which tes¬ 
timony was taken before the Baltimore County Circuit 
Court relating to the domicile of Appellant, Edward 
B. McLean, this Court is not precluded from passing 
upon the jurisdictional question of residence and the 
same is not res judicata. The Court in the instant 
proceedings is not bound to give full faith and credit 
to the action of the Baltimore Court and in so doing 
give extraterritorial effect to the appointment of the 
Committee for Appellant, Edward B. McLean’s estate 
by that Court. 

The conclusions as stated herein conform to the find¬ 
ings of the Auditor in this case, upon reference by the 
United States District Court, after taking proof as to 
domicile, and likewise conform to the conclusions of 
Austin F. Canfield, Esquire, appointed Guardian Ad 
Litem herein, in a report submitted by him for the in¬ 
formation of the Court 

The reasoning and conclusions above stated likewise 
conform to the conclusions upon the legal questions 
involved of Mr. Justice Bolitha J. Laws, who in his 
opinion on January 9, 1939, said: 

“Although the courts of another state have 
found the domicile of the deceased to be there, this 
does not conclude another court from investigat¬ 
ing the question anew, since the fact of domicile 
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is a jurisdictional fact, and a court cannot enlarge 
its own domicile by a mere finding of fact; if the 
first state is not in fact the domicile, its finding 
was void, except for the estate there.” (R. 27) 

“In view of the foregoing, it seems inevitable 
that the question of residence or domicile of Mr. 
McLean in 1933, as of the time when he was de¬ 
clared to be incompetent and a committee of his 
person and estate was appointed in Maryland, is 
an open one which this Court is compelled to de¬ 
cide in the present proceedings. It furthermore 
seems inevitably to follow that until and unless 
the residence or domicile of Mr. McLean is author¬ 
itatively determined to have been in Maryland 
in 1933, this Court may not uphold the proceed¬ 
ings in this jurisdiction with reference to his prop¬ 
erty upon the basis of the proceedings which oc¬ 
curred within the State of Maryland. 

In the event the question of the residence of 
Mr. McLean is open, as I have indicated I feel it 
is, it then becomes important to determine whether 
the Court in this jurisdiction may proceed to a 
decision in reference to his property rights or in 
reference to the question of his residence, upon the 
assumption that Mr. McLean is incompetent and, 
therefore, without notice or citation to him. It 
seems clear to me it may not. Insanity is a per¬ 
sonal condition or quality not permanent in its 
nature; it is a temporary condition open to in¬ 
quiry at all times. ‘Insanity is not a status. If 
insanity is found at the domicile it does not affect 
the condition of a person in another state; if he is 
to be treated as insane in the other state, he must 
there be found insane.’ Beale’s Treatise on Con¬ 
flict of Laws, paragraph 120.9. Thus it seems that 
this Court has no right to assume Mr. McLean to 
be an incompetent person, and if not, it follows 
beyond question that he would be entitled to no¬ 
tice prior to fixing and determining his property 
rights.” (R. 29, 30) 
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n. 

Title 15, Sec. 44 of the D. C. Code is inapplicable for 
the appointment of an ancillary committee in that by 
its very wording and nature it presupposes the ap¬ 
pointment of a domiciliary committee by a court of 
competent jurisdiction, just as 24 U. S. Code, Sec. 193 
has been held to be inapplicable for the commitment 
of a lunatic as it presupposes a prior adjudication of 
a court of competent jurisdiction. 

The above proposition is approved and supported 
by the decision of this Court in Barry v. Hall, 66 
Washington Law Rep. 590, D. C. Apps. 68, p. 350, and 
is in line with the only reasonable interpretation pos¬ 
sible of the statutes governing adjudications for in¬ 
sanity in the District of Columbia. 

Title 15, Section 44 of the District Code provides: 

“Whenever an infant or LUNATIC residing 
without the District is entitled to property in the 
District or to maintain any action therein, a gen¬ 
eral guardian or committee of his estate, ap¬ 
pointed by a court of competent jurisdiction in the 
State or Territory where said infant or LUN¬ 
ATIC resides, or any person at the request of said 
guardian or committee, may apply to the court by 
petition for ancillary letters as such guardian or 
committee.” (Emphasis supplied) 

Certainly this statute presupposes that any person 
brought before the Court for an adjudication of in¬ 
sanity shall have full opportunty for a hearing and 
defense and that he should have proper notice. 

HI. 

Under the law of the District of Columbia persons 
suspected of insanity and put upon inquiry and inves¬ 
tigation with reference thereto are subject to statutory 
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provisions of our law and their rights are not within 
the ordinary jurisdiction of the United States Dis¬ 
trict Court, as a Court of Equity. 

Pomeroy in his Treatise on Equity Jurisprudence, 
Vol. 3, page 1313, as follows: 

“It necessarily follows from its origin that this 
special jurisdiction over the persons and prop¬ 
erties of lunatics is not generally possessed by 
the courts of equity in the U. S. as a part of the 
original inherent equitable jurisdiction. There 
are a few apparent exceptions, but these excep¬ 
tions in reality only confirm the truth of my state¬ 
ment. ” 

This proposition was cited with approval by this Court 
in the case of Clarke v. Matheivson, 7 Apps. D. C. 382, 
where this Court stated: 

“This conclusion is supported by the fact that 
the matter of the control of the persons and es¬ 
tates of lunatics has been very generally, if not 
universally, regulated by statute in the several 
states since a very early day.” 

This Court in the case of Clarke v. Mathewson in re¬ 
fusing to confirm an order for the sale of real prop¬ 
erty stated that it did not have the power to do so ex¬ 
cept in so far as the power to exercise jurisdiction 
over the estates of lunatics was specifically conferred 
by statute. This Court going on to say that: 

“However beneficial to the estate of the lunatic 
the exercise of the power in this case might be, 
we are compelled to say that it does not reside in 
the courts of this District, unless it may have been 
conferred by the statutes of Maryland in force 
at the time of the cession, or by acts of the Con¬ 
gress since enacted.” 
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That part of the Code known as Title 16, Sec. 2 is 
among the statutes that have been passed covering 
this matter since January 6, 1896, when the case of 
Clarke v. Mathew son was decided. 

Under it full jurisdiction is conferred upon the Dis¬ 
trict court to appoint a domiciliary committee for oue 
of its residents. It follows a fortiori that if the statute 
is not followed governing the appointment of a dom¬ 
iciliary committee that an ancillary committee cannot 
be appointed. As no such office as that of an ancillary 
committee can validly be created under these circum¬ 
stances, it follows that proceedings heretofore had pur¬ 
porting to name an ancillary committee and ratify ac¬ 
tions taken by him are absolutely void and without any 
legal validity whatever. 

Appellant Edward B. McLean’s purported adjudi¬ 
cation in the Circuit Court of Baltimore County as a 
person of unsound mind is not entitled to full faith 
and credit under Article IV, Sec. 1 of the United States 
Constitution and is not binding on this Court. 

In order for the Maryland Court’s purported adjudi¬ 
cation of appellant Edward B. McLean’s insanity to 
be binding here it is fundamental that that Court would 
be required to have had proper jurisdiction over the 
person of the respondent. This it did not have, as it 
is well settled that in a proceeding to adjudicate 
whether a person is of sound or unsound mind, the 
person concerned must be given notice of the proceed¬ 
ings and that in the absence of such notice any adjudi¬ 
cation is void and will not be enforced or given effect 
in another jurisdiction. One of the primary pur¬ 
poses, and the most important purpose, of such no¬ 
tice is that the person whose sanity is to be adjudicated 
may be afforded the opportunity to appear and defend 
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himself in the matter. This matter is exhaustively 
treated in the case of 

McKinstey v. Dewey, 192 Iowa, 753 (1921); 185 
N.W. 565; 23 A.L.R. 587 

and the annotation thereunder beginning; at page 594. 
Where notice is given, but the person whose sanity 
is to be adjudicated is denied the right to appear, then 
the whole purpose of the notice is denied and the notice 
itself is meaningless. It must follow, then, that where 
the right to appear is denied, that any adjudication is 
void and will not be enforced in another jurisdiction. 
And even if the adjudication were not void in the state 
where the adjudication took place, such an adjudica¬ 
tion is so contrary to the fair and orderly processes 
of justice and so contrary to the rights of an individual 
under our Constitution and our system of government 
as to be contrary to the public policy of the District of 
Columbia and should not therefore be enforced or rec¬ 
ognized in this jurisdiction. 

ASSIGNMENTS OF ERRORS VI, VII, VIII, IX. 

(R. p. 58-9) 

Appellants further submit that in the absence of for¬ 
mal proof relative to the authority of appellant’s coun¬ 
sel to appear in the cause the learned trial Justice was 
in error in refusing to consider as duly and legally filed 
respondent’s answer filed herein February 11th, 1939. 
(R. 45) 

The general rule governing the presumption which 
obtains in the Federal Courts with regard to the right 
of an attorney to appear and answer for his client in 
Court is summarized in Section 73, P. 875, Vol. 7 of 
Corpus Juris Secundum as follows: 
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“There is a well recognized presumption in favor 
of an attorney's authority, as an officer of the 
Court, to act for any client whom he proposes to 
unless there has been fraud or imposition or un¬ 
less the party has objected to the use of his name. 
Thus there is a presumption that an attorney who 
appears for a party in an action or litigation has 
authority to do so unless the contrary is shown.” 

Appellant respectfully contends and will develop sub¬ 
sequently in this brief that the Court must indulge this 
presumption unless, as has just been stated, the au¬ 
thority of the attorney to appear is negatived by evi¬ 
dence presented to the Court, which evidence the at¬ 
torney who is challenged shall have an oportunity to 
meet. The record in this case does not at any point 
disclose the presentation of such evidence by Mark L. 
Bristol’s counsel, nor does it disclose that any oppor¬ 
tunity was afforded to Edward B. McLean’s counsel 
to present any evidence relative to his authority to ap¬ 
pear when said authority was challenged by the mo¬ 
tion to strike respondent’s answer. As will be shown 
the learned trial Justice was thus in error in refusing 
to consider the answer filed on behalf of the respon¬ 
dent by an attorney in good standing duly authorized 
to appear in the District Court of the United States 
for the District of Columbia in a representative ca¬ 
pacity on behalf of parties involved in litigation 
therein. 

The rule of the Federal Courts, which is in conform¬ 
ance with the general rule above stated, was an¬ 
nounced by the District Court of the United States for 
the Eastern District of Illinois in 1933 in the case of 
In re Illinois Fire Works and Display Company, Inc., 
4 Fed. Supp. 200. This proceeding involved a peti¬ 
tion in bankruptcy wherein it was urged the appear- 
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ances of attorneys in a proceeding would not of itself 
show their authority to bind their clients and hence 
to consent to the adjudication in bankruptcy. The Court 
in overruling this contention declared: 

“Under the law the appearances in Court of an 
attorney licensed to practice carries with it the 
presumption of authority to appear and act for 
the client at the proceedings in which the attorney 
seeks to represent it. It is prima facie evidence 
that he*is duly authorized to represent and act for 
his client, and this presumption is conclusive in 
the absence of contrary evidence.” (Emphasis 
supplied) 

The Court cited as authority for this proposition In re 
Gasser, 104 Fed. 334, Osborne v. the Bank, 9 Wheaton, 
738, and IIill v. Mendenhall , 21 Wallace 453, 22 Law¬ 
yer’s Ed. 616. The latter case of Hill v. Mendenhall, 
decided by the Supreme Court of the United States 
has long been regarded as a leading authority in the 
Federal Courts for the proposition that the appearance 
of an attorney, duly licensed to practice, as shown in 
the record of a case, carries with it the presumption 
of his right to appear and authority to do so in the ab¬ 
sence of other matters of proof in the record chal¬ 
lenging that right. The Federal rule above cited was 
anounced by the United States Circuit Court of Ap¬ 
peals in the 9th Circuit in 1938 in the case of Depart¬ 
ment of Water and Power v. Anderson, 95 Fed. 2nd 
577. In this case the appellant sought to set aside a 
judgment in favor of the appellee in an action which 
had been brought by him to recover damages for per¬ 
sonal injuries sustained in a collision with an automo¬ 
bile driven by one of the appellant’s employees who 
was working for the Department of Water and Power. 
The city attorney filed a reply brief to an amicus curiae 
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brief which the Court had received wherein it was con¬ 
tended that the city authorities were without authority 
to appear in this case. The Court followed the Su¬ 
preme Court’s decision in the case of Hill v. Menden¬ 
hall (referred to above) and declared that it was to 
be assumed that members of the Bar appearing for 
litigants in the Federal Court are authorized so to 
appear and that assumption will continue to be in¬ 
dulged in, 

“until litigants formally and under oath challenge 
the truth of such assumption, or proof is submit¬ 
ted challenging the truth of such assumption, suffi¬ 
cient to warrant inquiry regarding such author¬ 
ity.” 

The record in the instant case is totally devoid of 
that formal proof or of any proof which the Court, 
in the case of Department of Water and Power v. An¬ 
derson, declared was essential prior to any relinquish¬ 
ment of the presumption obtaining in the Federal 
Courts relative to the right of an attorney to appear, 
namely, a formal tender of proof under oath. 

The exact nature of the requirements necessary 
to satisfy the rule as to formal proof has been laid 
down in this jurisdiction in a well considered opinion 
announced by Justice Van Orsdel in the case of Pueblo 
of Santa Rosa v. Fall, Secretary of the Interior, et al., 
56 App. D. C. 259; 12 Fed. (2nd) 332. This case in¬ 
volved a suit by the assignees of the Indians of the 
Pueblo of Santa Rosa wherein the Secretary of the 
Interior and the Commissioner of the General Land 
Office were sought to be restrained from offering the 
lands of the Pueblo for sale as public lands under cer¬ 
tain statutes of the United States. The case was ap¬ 
pealed on its merits to the Supreme Court of the 
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United in a proceeding styled Lane v. The Pueblo of 
Santa Rosa, 249 Supreme Court 185; 63 L. Ed. 504. 
The Supreme Court therein reversed the prior deci¬ 
sion of the District Court of Appeals declaring that it 
ought not to have directed the entry of a final decree 
awarding a permanent injunction against the defen¬ 
dants. The case was then remanded to the then Su¬ 
preme Court of the District of Columbia for further 
proceedings from which appeal was taken. The de¬ 
fendants on remand to the Supreme Court of the Dis¬ 
trict filed a motion to dismiss the bill, 

“for lack of authority on the part of the attorneys 
•of record for the alleged plaintiff to represent 
their alleged client or to maintain this suit.” 

When the case came on for final hearing there was a 
dual trial involving (1) right of counsel to appear 
which had thus been challenged by motion to dismiss 
the bill and (2) the issue of plaintiff’s right to a de¬ 
cree for a permanent injunction. The case was de¬ 
cided by the Supreme Court of the District of Co¬ 
lumbia by denying the motion to dismiss and entering 
a decree for the defendants, the opinion of the Court 
being confined in effect to holding that counsel for 
plaintiff were without authority to appear in the pro¬ 
ceedings, although it purported to dispose of the case 
on the merits. The Court of Appeals ruled that the 
question of counsel’s right to appear was improperly 
injected in the proceedings and that it was a collateral 
matter which should be disposed of in a preliminary 
way so as not to prejudice the right of a party to ob¬ 
tain an adjudication on the merits by other and proper 
counsel if need be. The Court declared as follows: 

“A motion challenging the right of counsel to 
appear for a litigant in no way effects the merits 
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of tlie case. This question can be raised by a pro¬ 
cedure well known to the practice, namely, upon 
a preliminary motion , supported by affidavits set¬ 
ting forth the facts, and asking for a rule requir¬ 
ing counsel to show cause why the objections to his 
appearance should not be sustained. It can not 
be raised by answer, or by a motion to dismiss in 
equity, since a plea goes to the merits of the case, 
while the proceeding- challenging the authority of 
an attorney to appear is between different parties, 
and involves a preliminary matter collateral to 
the issue on the merits. It in no way affects the 
right of the party whose attorney is challenged, 
should the motion be sustained, to employ other 
and proper counsel to represent him in the fur¬ 
ther conduct of his case. 

The rule is well stated in the case of Gage v. 
Bell (D. C.), 124 Fed. 371, as follows: 

‘Necessarily it is the practice in all courts to 
treat the attorney appearing for litigant as duly 
authorized thereto by that litigant. The authority 
to appear must exist, to be sure; but it is conclu¬ 
sively presumed, or assumed, rather, by the Court, 
unless it is formally and by a special proceeding 
known to the practice, called into question. 3 
Encyclo. of Law, 2nd Ed. 349, 375. The defen¬ 
dant cannot by answer or plea, set up w*ant of au¬ 
thority in the plaintiff’s attorney, supported by 
affidavit as to the facts. Citing Martin v. Walker 
Fed. Division 9, 170; Howe v. Anderson (Ky. 
1890) 14 S. W. 216; Hill v. Mendenhall, 21 Wal¬ 
lace 453 (cited above) * # * Until the contrary is 
shown counsel in a case will be presumed by the 
Court to appear by proper authority and this pre¬ 
sumption cannot be removed by a collateral attack 
in the proceedings’.” (Emphasis supplied) 

The Court in the Santa Rosa case specifically an¬ 
nounced the adherence of this jurisdiction to the rule 
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of law favoring the presumption followed by the Su¬ 
preme Court of the United States and the Federal 
Courts relative to the authority of an attorney to ap¬ 
pear in the absence of formal proof to the contrary. 
The Santa Rosa case was again carried to Supreme 
Court of the United States which granted the petition 
for the writ of certiorari and again remanded the case 
for further proceedings in the trial court (Pueblo of 
Santa Rosa v. Fall, 273 U. S’. 316, 71 L. Ed. 658). Here 
the Supreme Court specifically refrained from pass¬ 
ing on the procedural question of when and how an at¬ 
torney’s authority might be challenged other than to 
say that the Court on its own motion might serve a 
rule on one of its officers requiring him to show his 
authority. The Supreme Court did not undertake to 
overrule its prior ruling in the Mendenhall case es¬ 
tablishing the presumption as to the attorney’s right 
to appear but reversed the case expressly on other 
grounds, namely, the evidence in the record showing 
conclusively the failure to comply with certain U. S. 
Statutes necessary to vest the parties plaintiff with 
the right as assignees of Government wards to bring 
suit 

The order striking the answer was, as shown by the 
record, (pp. 48 and 56) based solely upon the motion 
filed by Mark L. Bristol and not upon a proceeding in 
which evidence was taken or an opportunity af¬ 
forded for evidence to be presented by counsel for 
appellant relative to his authority to appear and pro¬ 
ceed in the cause. The order (R. 56) expressly recites 
that it 

“Is based solely upon the lack of authority in 
the said George B. Fraser to file the aforesaid an¬ 
swer on behalf of the said Edward B. McLean, 
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and it, therefore, becomes unnecessary to consider 
any of the other grounds of said motion, and the 
Court expressly refrains from so doing.” 

The learned trial Justice announced his decision on 
the motion to strike respondent’s answer, as stated, 
not upon a petition in affidavit form or any other affi¬ 
davits introduced in evidence by appellee containing 
the facts relied upon by him to challenge the author¬ 
ity of Edward B. McLean’s counsel or upon any evi¬ 
dence which the latter would be afforded the oppor¬ 
tunity to meet by counter evidence or affidavits pre¬ 
sented in turn to sustain his right to appear. Rather 
the trial Justice’s order, as it shows on its face, was 
based upon his own conclusion independently arrived 
at, that appellant’s counsel, George B. Fraser, lacked 
authority. This was the very issue which was before 
the Court, or should have been before the Court, be¬ 
fore the latter could properly enter an order striking 
the pleading from the files. Had the appellee relied 
upon his points and authorities filed in support of 
motion to strike respondent’s answer in lieu of other 
proof to show to this Court that he had met the re¬ 
quirements of formal proof in the trial court required 
by the Federal rule he might have asked that the same 
be designated as part of the record. This he did not 
do and the record clearly indicates that the proceed¬ 
ing below was totally devoid of such proof; that the 
presumption of appellant’s counsel’s authority to ap¬ 
pear was not met by challenge supported by proof and 
that no opportunity was afforded at any stage in the 
proceedings for appellant Fraser to present evidence 
relating to his authority to appear which had been 
challenged by appellee’s motion to strike and thus 
summarily dealt with by the Court. It is thus clearly 
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apparent that the vital and fundamental right of the 
appellant, Edward B. McLean, to appear and be heard 
in the proceedings by counsel of his own choosing was 
never involved as a formal judicial issue on which tes¬ 
timony was taken. Hence the proceeding in the Dis¬ 
trict Court was fatally defective and prejudicial both 
to the right of appellant, McLean, to appear by coun¬ 
sel of his own choosing and of appellant, Fraser, to 
show by what authority he appeared when that au¬ 
thority was challenged by the motion. Thus the 
learned trial Justice committed prejudicial error in 
holding that appellant’s counsel was without authority 
to file the answer of February 11th, 1939. 

Appellant further contends that the learned trial 
Justice committed vital prejudicial error first in di¬ 
recting an ex parte examination of appellant, Edward 
B. McLean, in the absence of counsel and second in 
permitting the said ex parte examination to be re¬ 
ceived in evidence as the basis, and only basis, for the 
striking of the answer of Edward B. McLean filed in 
the cause (R. 56). In the trial Justice’s order of 
March 6, 1939, it is stated that according to the report 
of Austin Canfield, Esq. filed herein pursuant to the 
order of the Court of February 28th, 1939, it ap¬ 
peared that Edward B. McLean had stated that he 
had no desire to be represented in the proceedings 
herein and it was ordered that the motion to strike the 
answer of Edward B. McLean filed by George B. 
Fraser should be granted. The Court then went on 
to state that its order was based solely upon the “lack 
of authority” of the said George B. Fraser to file the 
aforesaid answer. In thus summarily dealing with 
the rights of the appellant, Edward B. McLean, the 
trial Court is in error in ignoring the constitutional 
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guarantees which are afforded to a citizen, even if he 
be confined to an institution, to appear and be repre¬ 
sented by his own counsel. Then, if ever, his need of 
counsel is most urgent. The generally prevailing 
rule of law as to this matter was announced by the 
Supreme Judicial Court of Massachusetts in the case 
of McKenna v. Garvey (1906), 77 N. E. 782. In that 
case an Executor under a purported will was visited 
with insanity after he had filed the will for Probate 
but before a trial of issues on the will was held in the 
Probate Court. The Executor was thereupon legally 
committed to an institution but no guardian ad litem 
was appointed to represent him in the pending will 
contest. He had previously employed an attorney who 
appeared on his behalf at the trial in Probate Court. 
There the verdict was against the will and the attor¬ 
ney perfected and carried on an appeal. The Supreme 
Judicial Court of Massachusetts ruled that its juris¬ 
diction was not improperly invoked and that, 

‘‘In the absence of any other adjudication of 
insanity than the commitment to a hospital, there 
being no guardian, there is nothing to show that 
the relation of attorney and client would not con¬ 
tinue in full force between the petitioner and his 
attorney of record as to all matters included in 
the original contract of employment.” 

The Court then went on to say that, 

‘ ‘ The generally prevailing rule of law is that an 
insane person may appear and prosecute or de¬ 
fend by attorney (at least when he is not under 
guardianship) any ordinary action if no special 
reason is shown to the contrary and that he will 
be bound by the result.” 
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Thus in the instant case, as in the McKenna case the 
mere fact that a party has been confined to an institu¬ 
tion does not deprive him of his right to appear and 
to appear by counsel prior to the legal appointment 
of a duly authorized committee in the place of his 
domicile. This principle of law was recognized in the 
recent case of Daly et. al. v. Spencer, Committee, (Ct. 
App. Ky. 1935) 83 S. W. (2nd) 502. Here a suit to 
quiet title had been brought by Spencer’s Committee 
and this had been joined by a petition to approve cer¬ 
tain oil and gas leases made by the Committee. An 
appeal was taken to the Kentucky Court of Appeals 
from a judgment quieting title but approving only one 
of the leases. The appellate court declared that if 
C. F. Spencer was not legally appointed Committee 
then all other questions in the record became immate¬ 
rial. The Court stated that the record did not show 
that prior to the appointment of a committee an in¬ 
quisition was held by a jury as required by Section 2151 
of the Kentucky statutes. To counsel’s contention 
that C. F. Spencer was at least a de facto Committee 
in possession of the office and exercising its functions 
under orders of Court, the Court declared: 

“There can be no de facto officer unless there is 
an office to fill. There was no office of Committee 
to be filled at the time of the void appointment of 
C. F. Spencer. Persons, even insane persons, are 
not to be deprived of their liberty or property 
without due process of law. While there is no hint 
of bad faith on the part of appellant here, the star 
chamber methods of dealing with the person and 
property of this unfortunate woman can not be too 
severely condemned. Constitutional guarantees 
are to be honored and not ignored.’’ (Emphasis 
supplied.) 
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The Fifth Amendment to the Constitution of the 
United States provides as follows: 

” No person shall be held to answer for a capital, 
or otherwise infamous crime, unless on a present¬ 
ment or indictment of a Grand Jury, except in 
cases arising in the land or naval forces, or in the 
Militia, when in actual service in time of War or 
public danger; nor shall any person be subject for 
the same offence to be twice put in jeopardy of life 
or limb; nor shall be compelled in any criminal 
case to be a witness against himself, nor be de¬ 
prived of life, liberty, or property, without due 
process of law; nor shall private property be taken 
for public use, without just compensation.” (Em¬ 
phasis supplied.) 

In November, 1933, proceedings were instituted in 
the Supreme Court of the District of Columbia (now 
the District Court of the United States for the District 
of Columbia) but no service of process was made 
against the party most concerned, namely appellant, 
Edward B. McLean. During the ensuing five years 
many orders and decrees were passed herein involving 
payments of commissions and attorneys fees and other 
very substantial sums of money yet no service of proc¬ 
ess or attempted service of process was made against 
the said appellant, Edward B. McLean. It is a funda¬ 
mental proposition that due process of law, as declared 
by the Fifth Amendment to the Constitution of the 
United States, requires that an attempt be made to 
serve process against any person whose property is 
attempted to be reached by process of law so that said 
party may appear and answer if he so desires that his 
interest in his property may be protected. The appel¬ 
lant, Edward B. McLean, has been deprived of this 
opportunity and although many thousands of dollars 
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have been paid out under various orders of this Court 
prior to January, 1939, there was no attempt made to 
issue any process whatsoever and accordingly all of 
said orders concerning appellant’s property are beyond 
the jurisdiction of the Court and void. 

Proceedings for adjudication of respondent’s com¬ 
petency in the instant case were initiated by the learned 
Trial Justice on January 9th, 1939. (R. 25.) On Jan¬ 
uary 18th, 1939, said Trial Justice issued an order 
in the cause which provided among other things that 
Edward B. McLean (appellant) should show cause why 
his mental competency should not be determined and a 
guardian or committee be appointed for his person and 
estate. (R. 34.) Appellants thus respectfully contend 
that any proceedings to pass upon respondent’s mental 
competency of necessity were governed by the act to 
provide for insanity proceedings in the District of Co¬ 
lumbia which was passed by Congress and approved 
June 8, 1938. Attention is directed to Section 4 of this 
Act which states in part as follows: 

“Sec. 4. Any petition filed in the equity court 
for a writ de lunatico inquirendo or for an order 
of commitment of any alleged insane person, unless 
said person shall have been discharged by the staff 
of Gallinger Hospital in accordance with the provi¬ 
sions of section 3 hereof, shall be referred by the 
court to the Commission for report and recommen¬ 
dation within such time as the court may designate, 
which time may be extended by the court for good 
cause shown. The Commission shall thereupon ex¬ 
amine the alleged insane person and any other 
person, including any suggested by the alleged in¬ 
sane person, his relatives, friends, or representa¬ 
tives, whose testimony may be relevant, compe¬ 
tent and material upon the issue of insanity; and 
the Commission shall afford opportunity for hear- 



31 


ing to any alleged insane person, his relatives, 
friends, or representatives. At all hearings the 
alleged insane person shall have the right to be 
represented by counsel.” (Emphasis supplied.) 

The specifically applicable statute governing lunacy 
proceedings instituted subsequent to June 8th, 1938, 
thus requires that at all stages and at any part of the 
proceedings in a lunacy inquiry the party alleged to 
be of unsound mind shall have the right to be repre¬ 
sented by counsel. In permitting and directing an ex 
parte examination in the absence of counsel the learned 
trial Justice was thus specifically ignoring the right 
of the appellant, Edward B. McLean, to be represented 
by counsel, which right is recognized by the statute 
just quoted. If no other error had been committed in 
this proceeding it is appellant’s contention that the ig¬ 
noring by the trial Justice of this vital and funda¬ 
mental right is error of sufficiently grave and preju¬ 
dicial character to require that the trial Justice’s rul¬ 
ing be reversed and the case be remanded to the trial 
Court for further and proper proceeding. Likewise to 
deprive appellant Fraser, who had served respondent 
as his general attorney acceptably and faithfully for 
many years prior to the institution of these proceed¬ 
ings (R. 17), of the right to defend his client upon a 
vital hearing affecting his sanity and property was 
grossly prejudicial to the rights of both appellants 
herein and should be reversed under the well recog¬ 
nized principles of justice herein fully presented. 
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CONCLUSION. 

From the foregoing presentation of authorities and 
statutes and the reasoning based thereon it must ap¬ 
pear conclusively to this Court that irrespective of 
whether the proceedings in Baltimore County and in 
this proceeding, ancillary thereto, were void, voidable 
or valid, respondent was entitled to be represented 
therein by counsel of his own selection and to have his 
cunswer filed by such counsel duly received a/nd con¬ 
sidered. And the Court's action in refusing to recog¬ 
nize appellant Fraser as Respondent's Counsel and in 
refusing to consider Respondent's answer, filed by said 
counsel, were errors of laxv requiring judicial correc¬ 
tion by this Court. 

The cases are all to the same effect; when any per¬ 
son is under investigation, by a competent court, on 
the question of his sanity he needs counsel— then more 
than at any other time. The cases are also uniformly 
to the effect that if he has counsel, that he may not 
legally discharge his counsel upon becoming insane or 
incompetent, either by a direct discharge or by an im¬ 
plied discharge. His counsel may only be discharged 
by operation of law, that is, by action of a competent 
court with full jurisdiction after an adjudication of 
insanity or by the appointment of a guardian ad litem 
or an attorney for the incompetent in a proper pro¬ 
ceeding where the Court is vested with full jurisdiction. 

In this case based upon all of the authorities fully 
set out herein, George B. Fraser, one of the appellants, 
as counsel for the respondent, Edward B. McLean, be¬ 
cause of his duty as such counsel and his obligation as 
an officer of the court, was required by the highest 
ethics of the profession to offer his services when Jus¬ 
tice Laws directed a new inquiry into his client’s san- 
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ity. Further the respondent, Edward B. McLean, hav¬ 
ing his liberty and propery at stake, was entitled to 
the services of his counsel, as a necessity of the high¬ 
est order , and the failure of the Court to so recognize 
said Fraser as counsel for said McLean, and to receive 
the answer of said McLean filed by his counsel, Fraser, 
was an error to a superlative degree, requiring the 
judicial action and correction of this Court. 

Respectfully submitted, 

Robert H. McNeill, 

George B. Fraser, 

Attorneys for Appellants 
Edward B. McLean and 
George B. Fraser. 
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STATEMENT OF FACTS. 

Edward B. McLean was adjudicated as of unsound 
mind in the Circuit Court for Baltimore County, Mary¬ 
land, on November 3, 1933. The petition for an inqui¬ 
sition was signed by Mrs. Edward B. McLean (Rec. 4), 
supported by the affidavit of two physicians. 

The writ de lunatico inquirendo, together with a pe¬ 
tition and divers orders of court were served person¬ 
ally upon McLean and copies left with the officials of 
the Sheppard and Enoch Pratt Hospital (Rec. 4). 

McLean’s personal appearance at the hearing was 
dispensed with by formal order of Court (Rec. 4). 
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McLean appeared by George B. Fraser, who styled 
himself as attorney in fact for McLean. The appear¬ 
ance of Fraser, now an appellant in this instant cause, 
was general. There was no challenge on the part of 
Fraser to the jurisdiction of that court. Fraser denied 
that McLean for more than three months past had 
been a lunatic, but admitted that McLean was in¬ 
capable of governing himself or managing his estate. 
He further stated that McLean then was adequately 
cared for by the Sheppard and Enoch Pratt Hospital 
wherein the said McLean had been confined for ap¬ 
proximately six weeks prior to the adjudication. 

Virtually every pleading in the case specified that 
nearly all of McLean’s estate consisted of an income 
from a spend-thrift trust established by his late father 
with the American Security and Trust Company of this 
city, serving as testamentary trustee. 

Whereupon, on November 3,1933, said Circuit Court 
for Baltimore County, designated as committee of the 
person and estate of Edward B. McLean the late Rear 
Admiral Mark L. Bristol, who thereupon qualified by 
giving bond in the sum set by the court. 

On November 7,1933, the aforesaid Mark L. Bristol 
filed in the District Court of the United States for the 
District of Columbia, a petition for his owm appoint¬ 
ment as ancillary committee herein of Edward B. Mc¬ 
Lean. The petition set forth the property interests of 
said McLean in the District. The petition for appoint¬ 
ment of ancillary committee recited that Edward B. 
McLean then was residing in Baltimore County, Mary¬ 
land. 

To said petition of Admiral Bristol, George B. 
Fraser, appellant herein, filed a motion to dismiss. 
The grounds set forth thereunder, while questioning 
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residence of Edward B. McLean, were largely in the 
nature of a speaking demurrer. 

Thereafter said Fraser filed an answer to the peti¬ 
tion, wherein there was set forth rather elaborately, 
the qualifications of said Fraser to represent McLean. 
It is to be noted that in this answer, Fraser recited that 
he had been for sometime representing the “incompe¬ 
tent.” He refers to McLean repeatedly under such 
description. (Rec. 14, 15, 16, 17, 18.) 

Under the doctrine announced by Mr. Justice Miller 
in Booth v. Fletcher, 69 Appeals, D. C., 351 and 354, 
this Court is permitted judicially to take cognizance 
of interrelated or correlated proceedings and cases in¬ 
volving the case at bar. Accordingly reference here¬ 
with is made to causes Nos. 6160 and 6161 wherein 
George B. Fraser, as appellant, raised essentially the 
same questions presented by the instant appeal. 

In No. 6160 there was an appeal from an indepen¬ 
dent bill filed by said Fraser on November 6, 1933, re¬ 
questing the appointment of a committee for McLean. 
The general tenor of the bill indicated opposition to the 
appointment of Admiral Bristol. The motion to dis¬ 
miss was filed by Admiral Bristol and said motion was 
granted. 

In No. 6161 there was an appeal by the same Fraser 
from the order of Court appointing Admiral Bristol 
as ancillary committee of the person and estate of Mc¬ 
Lean within this jurisdiction. Appeals in Nos. 6160 
and 6161 were perfected and the brief of the appellant 
filed. 

On June 8,1934, Admiral Bristol filed a petition for 
authority to make settlement with Fraser (Rec. 2). 
According to the petition Fraser was claiming com¬ 
pensation under a decree of May 17, 1933 (Rec. 21), 
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whereby he was to be paid the sum of Ten Thousand 
Dollars ($10,000) per year as financial agent and at¬ 
torney for said Edward B. McLean. The petition of 
Admiral Bristol stated that under the advice of coun¬ 
sel he had entered into negotiations for settlement of 
the claims of Fraser and that said negotiations had 
resulted in a settlement whereby said Bristol was to 
pay Fraser two-thirds (2/3) of one year’s salary as 
well as divers expenses, including the cost of counsel 
representing Fraser in the original lunacy proceedings 
in Baltimore. Said petition recited that Fraser had, 
“agreed to resign his position under said decree as of 
the date of said decree; had agreed to waive any and 
all claims against your petitioner as committee and 
against the estate of said lunatic for services rendered 
or expenses incurred * * V’ 

It is of importance to note that at the bottom of said 
petition there appeared the following statement, per¬ 
sonally signed by George B. Fraser: 

“This petition correctly states the compromise set¬ 
tlement agreement.” (Rec. 23.) 

On June 9, 1934 (Rec. 24), there was filed in the 
lower court an order directing Admiral Bristol to set¬ 
tle with Fraser on the terms set forth in the aforesaid 
petition. 

This settlement, as the terms of the petition would 
indicate, brought to Fraser a sum in excess of eight 
thousand dollars ($8,000). 

It is to be noted that the petition for settlement and 
the order therein were filed in the very cause in which 
the instant appeal has been taken. 

The record is barren for approximately five years 
as to any appearance or activity on the part of Fraser 
in this cause. However, on January 18, 1939, the 



5 


lower court caused to be served in the state of Mary¬ 
land an order to show cause upon McLean, why he 
should not enter an appearance in this cause and take 
notice generally of the proceedings therein. 

Whereupon Fraser, on February 11, 1939, styling 
himself as attorney for McLean, filed an answer in 
behalf of McLean, which answer recites among other 
things, that the respondent (McLean), “is now and 
has been since September 10, 1933, when he was, while 
sane, illegally and unlawfully taken to Sheppard and 
Enoch Pratt Hospital at Towson, Baltimore County, 
Maryland, under involuntary restraint * * V’ (Italics 
ours.) Said answer denied the jurisdiction of Mary¬ 
land to assume control of the person or estate of Mc¬ 
Lean. Said answer stated that said rule to show cause 
was the first notice he (McLean) had had of the pro¬ 
ceedings herein. 

Whereupon counsel for Admiral Bristol moved to 
strike (Rec. 48), the so-called answer of Edward B. 
McLean, filed by Fraser. 

The points relied upon by counsel for Bristol were 
inadvertently omitted from the transcript in the prep¬ 
aration of the record on the part of the Court below. 
They are set forth in an appendix to this brief under 
stipulation of counsel. Also are included the points in 
opposition filed by Fraser. On the occasion of the 
hearing below, the motion to strike, at the suggestion 
of the trial Justice, was restyled a petition and the en¬ 
tire pleading verified under oath by counsel for Ad¬ 
miral Bristol. 

In view of the petition to strike the answer of Mc¬ 
Lean as filed in his behalf by Fraser, which petition 
generally denied the right of Fraser to appear as coun¬ 
sel for McLean, the trial court (Rec. 48) ordered that 
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McLean be examined by bis guardian ad litem as well 
as a psychiatrist with a view, first to ascertaining 
whether McLean desired to be represented by Fraser, 
and secondly with a view to informing the Court as to 
the mental capacity of McLean. 

Whereupon, (Rec. 49) the guardian ad litem re¬ 
ported to the trial court his visit to McLean at the 
sanitarium, stating Mr. McLean’s declination to admit 
his identity, McLean’s denial of acquaintance with 
Fraser, and McLean’s refusal to have Fraser or any 
other attorney in Washington, (Rec. 52) represent him 
or defend his interests. The appendix filed by Dr. 
Winfred Overholzer, Superintendent of Saint Eliza¬ 
beth’s Hospital, contained his formal opinion that Mc¬ 
Lean was of unsound mind. 

Whereupon (Rec. 56), the trial court finding that 
Fraser had filed an answer in behalf of Edward B. 
McLean without authority of McLean, and finding fur¬ 
ther that McLean had evinced his determination not 
to be represented by Fraser in the proceedings below, 
proceeded to strike the answer filed by said Fraser 
and refused to recognize Fraser as attorney for Mc¬ 
Lean. 

ARGUMENT. 

I. 

Authority of Fraser to Represent McLean. 

The position of Fraser in the instant cause is easy to 
characterize but impossible to understand. 

He appeared generally in the Baltimore proceedings 
as attorney in fact for Edward B. McLean. He did not 
then challenge the jurisdiction of that Court. In a 
formal pleading he conceded the mental illness of Mc¬ 
Lean and the latter’s incapacity in the matter of 
handling his own affairs. 
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Before the domiciliary committee had had an oppor¬ 
tunity to file application for letters ancillary in the 
District, Fraser had filed a petition denouncing the 
Baltimore proceedings in which, a few days before, 
he had taken part without objection to their validity. 
He asked here for the appointment of a committee. 
His ample description of his own qualifications in the 
matter of caring for McLean interests left but little 
doubt as to whom he desired named by the District 
Court as the legal representative of McLean within 
this jurisdiction. In 1939 he filed a so-called answer in 
behalf of McLean, reciting that McLean is now sane 
and has been since September 10, 1933, and that fur¬ 
thermore he has been illegally confined in a Baltimore 
sanitarium. 

Fraser apparently does not remember his allega¬ 
tions in October, 1933, as to McLean being mentally ill. 
He overlooks that in the same year in the District 
Court of the United States he described McLean as 
“the incompetent”, but proceeds to attack the juris¬ 
diction first of the Maryland Courts to adjudicate and 
to appoint a domiciliary committee and secondly the 
jurisdiction of the District Court in appointing Ad¬ 
miral Bristol as ancillary committee. 

Fraser further does the curious thing of stating that 
McLean is sane and has been since September, 1933 
while again overlooking his own petition in the District 
Courts in 1933 to have a committee appointed for Mc¬ 
Lean. 

Since when have committees been appointed for com¬ 
petent persons? 

Fraser alleges that McLean illegally is deprived of 
his liberty in a Baltimore sanitarium. Appellant is a 
member of the bar of this jurisdiction who charges in 
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these courts illegal detention of McLean whom he pro¬ 
fesses to represent. Even a lawyer of scant experi¬ 
ence would appreciate that the proper remedial proc¬ 
ess to be employed, in event the above statements were 
true, would be recourse to application for habeas 
corpus in the jurisdiction where McLean reputedly is 
being held without due process of law. 

The committeeship of Admiral Bristol is attacked 
and is sought to be set aside. Fraser makes this effort 
without consideration of the fact that when he sought 
a sum in excess of eight thousand dollars ($8,000), he 
negotiated a settlement with Admiral Bristol as com¬ 
mittee for Edward B. McLean. 

At that time there was no challenge as to Admiral 
Bristol’s status or as to the validity of his appoint¬ 
ment, either in Maryland or in the District. Fraser 
was seeking eight thousand dollars ($8,000). He got it. 

The status of Fraser in these proceedings is a series 
of anomalies. He appeared generally in the Balti¬ 
more proceedings when apparently he thought he might 
be appointed committee. He failed. He appeared in 
the District courts to have a committee appointed other 
than Admiral Bristol. Despite elaborate statement of 
his own familiarity with the McLean estate, he again 
was frustrated in the matter of blocking Admiral 
Bristol’s appointment. 

Less than a year later he sought and obtained a 
settlement of his claims, respecting a sum in excess 
of eight thousand dollars ($8,000). He abandoned the 
appeals, Xos. 6160 and 6161, which for the most part 
raise the same questions as in the instant appeal. 
That presents the proposition of relitigating cases 
formally dropped five years ago. Thereafter the rec¬ 
ord discloses nothing as to Fraser until 1939, when he 
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re-appeared as the self-announced attorney for Mc¬ 
Lean in response to a rule to show cause served upon 
McLean. After diligent inquiry on the part of the 
court, there were revealed the following: first, that 
McLean did not desire Fraser to represent him; sec¬ 
ond, an opinion by the distinguished psychiatrist of 
this jurisdiction that McLean was of unsound mind. 

Consider the legal implications to be drawn from 
the foregoing. McLean, if being of sound mind, for¬ 
mally communicated to the court, through his guardian 
nd life that Fraser was not desired as counsel. On 
the other hand, if McLean were to be considered in¬ 
sane, in view of the adjudication in Baltimore in 1933, 
the relationship of attorney and client was terminated 
by the formal ascertainment of a court of competent 
jurisdiction that McLean was incompetent. 

In short, there is nothing in the record to support 
the pretensions and Fraser as to representation of Mc¬ 
Lean, save the assertion in that regard by Fraser 
alone. 

II. 

The Validity of Maryland and District of Columbia 

Proceedings. 

Fraser next raises the question of the validity of the 
Maryland proceedings. 

In the first place the right and the power of a state 
to adjudicate one within its borders is determinable by 
the law of that state. In this respect we have the 
opinion of the Court of Appeals for the State of Mary¬ 
land, the court of last resort within that Common¬ 
wealth, in the case of Bliss v. Bliss, 133 Maryland 64, 
a case on all fours with the instant case. Mrs. Bliss, 
a resident of the District of Columbia possessed no 
property whatsoever in the state of Maryland. She 
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had extensive property interests here. At the time 
of her adjudication she was in a private sanitarium 
in Maryland. After her adjudication, it was sought to 
have her released on habeas corpus on the theory that 
the Maryland courts lacked jurisdiction to adjudicate 
and appoint a committee of her person and estate. The 
question was squarely presented. It was squarely met 
by the Court of Appeals, which held flatly that the 
Maryland courts possessed such jurisdiction. 

In the circumstances, it is elementary that a Court 
of last resort in a given state, having passed on a 
purely local question of jurisdiction, its holding in the 
premises will be deferred to by every Federal court 
in the land, including the U. S. Supreme Court. 

If there ever had been any doubt about the correct¬ 
ness of this doctrine, such doubt was abolished by the 
revolutionary case of Erie Railroad v. Tompkins, 304 
U. S., 64, which abandoned a doctrine theretofore ap¬ 
plied for 96 years under Swift v. Tyson. With the 
complete recognition given the fiats of the state courts 
under the Erie Railroad case, it is vain for the Fed¬ 
eral courts of the District of Columbia to refuse full 
faith and credit to Maryland decrees as ordained un¬ 
der the Constitution of the United States. 

Of interest to the Court is Harlan v. Harlan, 52 Ap¬ 
peals 98, wherein it was held as a matter of comity 
that the Courts of the District must permit a state 
court which first acquired jurisdiction of a contro¬ 
versy to proceed to exhaust its remedy before enter¬ 
taining suit here. 

On the general subject of comity there is to be con¬ 
sidered Ponsi v. Fessenden, 258 U. S. 254: 

“We live in the jurisdiction of two sovereign¬ 
ties, each having its own system of courts to de¬ 
clare and enforce its laws common territory. It 
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would be impossible for such courts to fulfill their 
respective functions without embarrassing con¬ 
flicts unless laws were adopted by them to avoid 
it * • *” 

When the courts of the District embark upon consid¬ 
eration of the question as to the right of Maryland 
courts to adjudicate Edward B. McLean, it is presumed 
that the courts of the District will consider whether 
they assert the selfsame right. It is presumed that 
this court judicially will take notice of our habit of 
adjudicating persons without regard to domicile here. 
In other words, our policy in that respect best may 
be illustrated by our practice. None can contend that 
the courts of this District should deny to a state 
court a jurisdiction that our courts freely assume and 
assert. Even the Code of Laws for the District of 
Columbia—Title 16, Sections 16-17, provide for the 
return of nonresidents of the District committed to St. 
Elizabeth’s. That this practice is one of long, un¬ 
varying application is best disclosed by reason of the 
fact—Section 17 aforesaid—that the provision for the 
return of nonresidents was made by Congress as early 
as 1S99. Even the new Lunacy act of date of June 8, 
1938—Chapter 326, Third Session, Seventy-fifth Con¬ 
gress—provides under section 10 for committment of 
nonresidents. 

On the whole it appeals that the trial court is un¬ 
duly captious as to the right of Maryland in the mat¬ 
ter of adjudicating persons found within its borders 
if such persons are not domiciled within the state of 
Maryland. 

Next, throughout the record, extraordinary empha¬ 
sis is placed on the fact that McLean, a wealthy man, 
has virtually all his property within the District of 
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Columbia. Is this a fact? Consideration of the en¬ 
tire record discloses that McLean, without material 
possessions of any respectable worth, possesses a trust 
estate income from the American Security and Trust 
Company, which has its situs within the District. 
Therefore, it would appear strange doctrine to hold 
that the location of the trustee of a person’s estate 
is the governing factor in the matter of ascertaining 
his domicile. 

Throughout the record the words domicile and resi¬ 
dence are used as though synonymous. No citation 
of authority is considered necessary to point out that 
this is not true. One surely may reside in one jurisdic¬ 
tion and still possess his domicile in another. As a 
matter of fact, the application of Admiral Bristol for 
letters Ancillary (Rcc. 1) sets forth that McLean was 
residing in Maryland. The appellant herein moved to 
dismiss. It is certainly unnecessary to argue the legal 
implications arising from a motion to dismiss concern¬ 
ing any allegation of fact in the petition theretofore 
presented. However, it is only fair to state that in 
the Appellant’s motion to dismiss, (Rec. 13) he ques¬ 
tions the matter of McLean’s residence, but as here¬ 
tofore pointed out, his averments in support partake 
largely of a speaking demurrer. 

Next, consideration is invited to Chaloner v. Sher¬ 
man, 242 U. S. 456, wherein the Supreme Court of the 
United States held that an adjudication of incompe¬ 
tency could not be attacked collaterally in another 
jurisdiction. 

Attention is called to Title 15 of Section 44 of the 
D. C. code, governing the appointment of an ancillary 
committee or guardian. The first few words of the 
section read as follows: 
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“NON RESIDENT, INFANT OR LUNATIC:— 
Whenever an infant or lunatic residing- without 
the District is entitled to a property in this dis¬ 
trict * * *” 

It is respectfully submitted that the word “resid¬ 
ing”, as used in the section before cited, is equivalent 
in meaning only to the statement that such person is 
without the District. It is torturing the plain meaning 
of English to insist that such participle is to be 
construed as the equivalent of domicile elsewhere. In 
considering the flexibility to be accorded the use of 
the word “residing” it is only just to point out the 
generous application of our lunacy laws to persons 
found within the District without regard to domicile 
or to residence. 

After approximately five years there is being sub¬ 
jected to attack the action of the trial Justice in mak¬ 
ing ancillary appointment of Admiral Bristol. The 
record indicates indubitably that McLean is insane 
and in need of representation. Furthermore, the action 
of the court on November 10, 1933, in appointing an 
ancillary committee is, and so should be regarded as 
being res judicata in the trial court. The appeal of 
Fraser for the most part is repetitious of claims made 
and abandoned by him five years ago. 

CONCLUSIONS. 

1. The record adequately shows that George B. 
Fraser is not authorized to represent Edward B. Mc¬ 
Lean. 

2. The record adequately shows that George B. 
Fraser terminated his professional relationship with 
McLean in 1934 and accepted a sum of eight thousand 
dollars ($8,000) by virtue of a settlement with the then 
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ancillary committee, an officer he later attacked as hav¬ 
ing been appointed improvidently. 

3. The Maryland adjudication and appointment of a 
domiciliary committee should be given full faith and 
credit in this jurisdiction. 

4. The appointment of Admiral Bristol in 1933 as 
ancillary committee of the person and estate of Ed¬ 
ward B. McLean is res judicata in so far as the trial 
court is concerned. 

5. That disposition of the questions involved be had 
as promptly as the processes of justice will admit so 
that there may be terminated the uncertainties and 
confusions which too long have impeded in the lower 
court the orderly administration of the affairs of the 
incompetent. 

Respectfully, 

Neil Burkinshaw, 

pro Se. 
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APPENDIX. 

Be it herewith stipulated between counsel for the 
appellant and appellee that the foregoing matter in¬ 
advertently was omitted by the lower Court in the 
preparation of the transcript of record and accord¬ 
ingly is included herein by consent. Robert II. McNeill , 
attorney for appellant; Neil Burkins haw, pro se. 


Points Relied On. 

1. Under the caption of Edward B. McLean, “Al¬ 
leged” non compos mentis, George B. Fraser has filed 
as attorney this answer for Edward B. McLean, al¬ 
though this is not the answer of Edward B. McLean, 
does not bear his signature, but in fact is the answer 
of George B. Fraser under a pretended claim of au¬ 
thority. 

2. Said Fraser has not seen Edward B. McLean 
since November, 1933, and ceased to be attorney for 
Edward B. McLean on June 6, 1934, under resignation 
accepted by formal order of this Court on that date. 

3. Said answer is misleading, and not filed in good 
faith, for the reason assigned above and for the fur¬ 
ther reasons that said Fraser suppresses in said an¬ 
swer that Edward B. McLean was adjudicated as of 
unsound mind by a court of competent jurisdiction, to 
wit, the Circuit Court for Baltimore County, Mary¬ 
land, on November 3, 1933, said Fraser actively par¬ 
ticipated both in person and by counsel in such pro¬ 
ceeding; and that on, to wit, November 10, 1933, said 
Fraser in this Court, without questioning the incom- 
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petcncy of Echvard B. McLean sought to have a com¬ 
mittee appointed for the said Edward B. McLean, 

And for other facts apparent on the record. 

Sworn before me this 28th dav of February, 1939. 

Charles E. Stewart, 

Clerk. 

By Geo. A. Watts, 

Assistant Clerk. 


Points and Authorities in Opposition to Motion to 

Strike “So-Called Answer of Edward B. McLean.” 

Under date of January 19, 1939, this Honorable 
Court issued a rule to show cause upon Respondent 
requiring him to appear herein within twenty days 
and make known his answer to the various issues in 
this cause therein set forth. One of said questions at 
issue is the sanity of Respondent and another is 
whether this Court is bound by the actions of the Cir¬ 
cuit Court of Baltimore Countv, Maryland. 

Answer of Respondent filed herein is in response to 
said rule. The answer further sets forth that Respon¬ 
dent is under involuntary restraint and denied the op¬ 
portunity of seeing his friends and asks the aid of this 
Honorable Court to require Mark L. Bristol to pro¬ 
duce Respondent herein so that his mental competency 
may be determined. 

The motion filed herein by Mark L. Bristol to strike 
the answer of Edward B. McLean appears to be with¬ 
out merit for the following reasons: 
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I. 

The rules of Court do not require that respondent 
sign his answer in this cause but authorizes the sign¬ 
ing by his attorney. 

n. 

Mark L. Bristol through his attorneys, states herein 
that Fraser has not seen Respondent since 1933. If 
true, this is not a ground upon which to strike Re¬ 
spondent’s answer, for an agent’s failure to see his 
principal does not terminate his authority to repre¬ 
sent him, particularly -where, as here, respondent in 
his answer asserts that he has been deprived of his 
liberty and the opportunity to see his friends and at¬ 
torneys and can only see such persons as his estranged 
wife and Mark L. Bristol desire. 

In response to the assertion of Mark L. Bristol that 
George B. Fraser ceased to be attorney for respondent 
on June 6, 1934, respondent says that the order of 
court referred to was filed in Equity No. 35,390 and 
embraces only that suit and the representation of re¬ 
spondent’s interests in property matters being at¬ 
tended to by the American Security and Trust Com¬ 
pany in that cause and did not embrace other repre¬ 
sentation of Respondent outside that litigation. 

And further, Respondent say that whether the res¬ 
ignation referred to is binding on said Fraser even in 
that case depends on 

1. Whether respondent was at that time in fact and 
in law a lunatic and 

2. Whether Mark L. Bristol had been lawfully ap¬ 
pointed his ancillary committee in the District of Co¬ 
lumbia and thus empowered to act for him. 
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III. 

To assertion made by Mark L. Bristol through his 
attorney that that answer is misleading is wholly un¬ 
supported by anything other than the bare statement 
of said Bristol and Respondent refers this Honorable 
Court to the Answer itself to refute this characteriza¬ 
tion. 

The assertion of bad faith is also unsupported and 
untrue. It is manifestly unjust to complain that Re¬ 
spondent’s attorney suppressed or attempted to hide 
from this Honorable Court the activities of the Circuit 
Court of Baltimore County referred to since these 
matters, resulting in the incarceration of respondent 
and the appointment of Mark L. Bristol as committee 
and ancillary committee, are already in the record and 
are the principal subject matters of this litigation. 

And further respondent says that George B. Fraser 
attempted to assist and defend him from being unlaw¬ 
fully deprived of his liberty in Maryland and that he 
only sought to have a domiciliary committee appointed 
for respondent in the District of Columbia whom the 
Maryland Court had ruled against him and the ap¬ 
pointment of some committee here seemed inevitable. 
See Lunacy No. 14,483. 

IV. 

And further your respondent says that Mark L. 
Bristol’s right to challenge the answer signed by re¬ 
spondent through his attorney, George B. Fraser, is 
dependent upon said Bristol’s right to act as Ancillary 
Committee for respondent in this jurisdiction and 
should his appointment as such be held invalid he has 
no standing before this court to move to strike said 
answer. 
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V. 

And further your respondent says that he duly ap¬ 
pointed said George B. Fraser by written power of 
attorney and other written authority to represent him 
in all legal and business matters, prior to the time that 
he was deprived of his liberty as a result of the activi¬ 
ties before the Maryland Court above referred to, and 
that he has never revoked this appointment, or volun¬ 
tarily terminated it and that it is in full force and 
effect, a fact that he holds himself ready to support by 
ample proof at the proper time. 

VL 

The questions as to the mental capacity of Respon¬ 
dent and whether this Court is bound by the actions of 
the Circuit Court of Baltimore County, Maryland, are 
before this Honorable Court for a determination. Un¬ 
til there has been such judicial determination by this 
Honorable Court that Respondent is non compos men¬ 
tis, certainly Respondent has a right to be represented 
herein by counsel of his own choosing. 

The record in this case shows that George B. Fraser, 
counsel appearing herein for Respondent, has repre¬ 
sented Respondent continuously since 1919 and has 
validly executed power of attorney to so represent him. 

George B. Fraser, 

Munsey Building, 
Attorney for Edward B. McLean . 

Chase v. Chase, 163 Ind. 178, 185: altho’ lunacy will 
terminate the relation of attorney and client it is con¬ 
ceded that “a proceeding to have a person adjudged 
of unsound mind is an adversary proceeding, in which 
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the respondent is entitled at all stages, including ap¬ 
peal, to be heard by counsel of his own selection.” 

Claim for Attorney’s lien before surrendering bank 
books. 

Matter of Stenton, 53 Misc. 515; 105 N. Y. S. 295. 

“An incompetent person, prior to judicial declara¬ 
tion to that effect, has the right to employ an attorney. 
At most such a contract is voidable as any other con¬ 
tract of an insane person before the fact has been judi¬ 
cially determined. Blinn v. Schwarz, 177 N. Y. 252, 
69 N. E. 542,101 Am. St. Ref. 806. Unless it is shown 
that some advantage was taken of the principal’s in¬ 
firmity, it would seem that the right to employ an at¬ 
torney stands, perhaps, on a securer footing than other 
contracts. And this is so from the very necessities of 
the case. Before the court has taken unto itself the 
custody of the incompetent’s property and the admin¬ 
istration of his affairs, the employment of one to safe¬ 
guard his interests is a proper and wise precaution. 
There may be sufficient intelligence to recognize in¬ 
competency especially in the case of increasing senil¬ 
ity, as here, and the wisdom of delegating the protec¬ 
tion of one’s business affairs to an attorney. Even 
one judicially declared incompetent may in effect re¬ 
tain counsel to secure a discharge or release from the 
court’s wardship, and, in the event of nonsuccess, the 
attorney’s charge for services is properly paid out of 
the incompetent’s estate. Matter of Lamer, 68 App. 
Div. 320, 74 N. Y. Supp. 70. In the case at bar the 
employment would seem to be sufficiently established.” 
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Joost v. Racher, 148 Ill. App. 548. 

The adjudication of the principal as insane operates 
to revoke a power of attorney. 

2 Kent Comm. 645. 

The authority of an agent may be revoked by the 
lunacy of the principal; but the better opinion would 
seem to be, that the fact of the existence of lunacy must 
have been previously established by inquisition, before 
it could control the operation of the power. Neither 
the agent nor third persons dealing with him under 
the power have any certain evidence short of finding 
by inquisition of the state of the mind of the princi¬ 
pal.’ ’ 

Wallis v. Manhattan Co ., 2 Hall 532, 537 (N. Y.). 

The lunacy of a person who has executed a power of 
attorney, does not operate to revoke it—at least, until 
the fact of his lunacy has been properly established by 
an inquisition. 

Plaintiff having deposited certain moneys in bank 
executed a power of attorney and afterwards became a 
lunatic. The attorney attempted to draw out the 
money by virtue of power but bank refused to honor 
his checks in consequence of lunacy of principal, who 
was then in an asylum for madmen, but there had been 
no inquisition. Held that the power was not revoked 
by the lunacy of the plaintiff and bank was required 
to pay interest because of wrongful refusal to pay 
said checks. 
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FOR THE DISTRICT OF COLUMBIA. 


No. 7388. 


Edward B. McLean, by his Attorney, George B. 
Fraser, and George B. Fraser, Individually, Ap¬ 
pellants, 

v. 

Neil Burkinshaw, Ancillary Committee of the Person 
and Estate of Edward B. McLean, Appellee. 


REPLY FOR EDWARD B. McLEAN AND GEORGE 
B. FRASER, HIS COUNSEL, APPELLANTS TO 
BRIEF OF AUSTIN F. CANFIELD, GUARDIAN 
AD LITEM. 


This memorandum is filed to correct certain seri¬ 
ously incorrect statements and conclusions in the brief 
of Mr. Canfield, guardian ad litem. 

On page 7 of the brief of Austin F. Canfield, guard¬ 
ian ad litem, there appears the following statement: 
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“The suggestion was made by the Court, m view 
of Mr. Fraser’s allegations that Mr. McLean was 
being restrained at the Shepherd and Enoch 
Pratt Hospital while sane, that the Court should 
be further advised in the premises.” (Emphasis 
supplied) 

The above quotation is not in accordance with the 
Record or the facts. The answer of Edward B. 
McLean filed on February 11th, 1939, (R. 45) does not 
state that Mr. McLean, at the present time, is sane but 
does say that on September 10th, 1933, when he was 
illegally and unlawfully taken to Shepherd and Enoch 
Pratt Hospital, he was sane. It further says that he is 
under involuntary restraint. This fact is clearly 
shown by the record. Further, the Court did not make 
the suggestion but stated he had decided to have the 
guardian ad litem make such report to him. 

Mr. Canfield in his brief on page 7 states: 

“By consent of all counsel present, including Mr. 
Fraser, Admiral Bristol’s motion to strike was 
re-styled ‘A petition to strike’ and was sworn to. 
The Court then suggested that the guardian ad 
litem be directed to employ a psychiatrist not 
theretofore in any wise connected with the case, 
to go to Baltimore with him and establish two 
things, i. e., did Mr. McLean authorize Mr. Fraser 
to file an answer to the rule to show cause in his 
behalf?—What was the present mental condition 
of Mr. McLean?” (Emphasis supplied) 

With reference to the motion to strike, filed by Mark 
L. Bristol, the Court stated it was not in proper form 
and he could not act upon it and either the Court sug¬ 
gested or counsel for Bristol asked to re-style his mo¬ 
tion as a petition to strike and swear to it. This was 
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not done in the Court Room nor at any time prior to 
the order of Judge Laws of February 28th for an ex¬ 
amination of Edward B. McLean by the guardian ad 
litem nor at any time since. It appears from the rec¬ 
ord on page 48 that neither Mark L. Bristol, ancillary 
committee, nor Neil Burkinshaw, his counsel, adopted 
the suggestion and swore to the motion or re-styled it 
“A petition to strike.” It appears however from the 
appendix to the brief filed by Neil Burkinshaw, ap¬ 
pellee, pages 15 and 16, that sometime during the same 
day, said Burkinshaw sivore to his memorandum in 
support of his Motion to Strike, under heading “Points 
Relied On” In other words all that Mr. Burkinshaw 
swort to was his argument filed in support of his mo¬ 
tion. 

Mr. Canfield further states on page 7: 

“Without objection of any kind whatsoever from 
any of counsel, Mr. Fraser, or his own counsel, and 
all parties represented in Court, Justice Laws 
signed an order carrying the aforesaid suggestion 
into effect. ( R. 48, 49.)” 

It is respectfully submitted that while this statement 
may embody the legal conclusion of the guardian ad 
litem it is entirely unsupported in fact by the pro¬ 
ceedings below reported in the record. In this con¬ 
nection the attention of the Court is directed to the 
order of the learned trial Justice itself found on pages 
48 and 49 of the record which states in part as follows: 

“* * * it appearing to the Court that as heretofore 
recommended by Austin F. Canfield, guardian ad 
litem appointed herein it is advisable to have a 
report as to the present mental condition of the 
said Edward B. McLean before ruling on matters 
now pending before it, it is, by the Court, this 28th 
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day of February, 1939, ORDERED that Austin 
F. Canfield, guardian ad litem herein, be and he 
hereby is directed to employ Dr. Winfred Over- 
holser * # * to examine the said Edward B. 
McLean * * *” and “It is hereby further or¬ 
dered that the hearing upon the issues raised by 
the motion of counsel for Mark L. Bristol to strike 
the answer of Edward B. McLean filed by George 
B. Fraser under date of February 11, 1939, be, 
and the same hereby is, continued to March 6 at 
ten o’clock in the forenoon or as soon thereafter 
as counsel may he heard.” (Emphasis supplied) 

This order by its terms shows that the same was en¬ 
tered upon the recommendation of the guardian ad 
litem and that pending the receipt of the report the 
hearing on the motion to strike was postponed until 
March 6, 1939 when counsel were to have the oppor¬ 
tunity to be heard. This fact is plainly apparent from 
a reading of the order and it is also plainly apparent 
that the order itself was not upon application of any 
of the parties then before the Court and that no one 
of said parties noted consent thereto. Such consent is 
not noted upon the face of the order and the Court in 
the terms of its order does not state that it ivas en¬ 
tered upon such consent. The order itself reflects the 
true facts of the matter, namely that the order was en¬ 
tered by the Court sua sponte for its own information 
pending a continuance of the motion and that the same 
was neither applied for or consented to by any party to 
the instant proceedings. 

It is respectfully urged that the “consent” to which 
Mr. Canfield refers in the statement quoted above from 
page 7 of his brief is that to which he makes reference 
in the wording of his own report as shown on page 50 



5 


of the record at lines 8 to 15 where the said guardian 
ad litem states: 

“This Court entered its order on February 28, 
1939, directing the guardian ad litem and Dr. 
Winfred Overholser, Superintendent of St. Eliza¬ 
beth’s Hospital, Washington, D. C., who was se¬ 
lected by the guardicm ad litem, with the consent 
of all counsel present, as the psychiatrist above 
referred to, to visit the lunatic at Sheppard c t 
Enoch Pratt Hospital * * *” 

That is to say, the consent of counsel was in fact with 
reference to the selection of Dr. Overholser as the 
psychiatrist to be chosen for the information of the 
Court pending the coming on of the motion for hear¬ 
ing. Appellants’ contention are thus amply sustained 
by the record as the guardian ad litems report itself 
shows even without reference to the order in question. 

It can thus be stated without qualification that the 
record does not show that an ex parte examination of 
Edward B. McLean which would be determinative of 
the issues was consented by “all counsel present in¬ 
cluding Mr. Fraser.” In this connection it is urged 
by appellants that if any consent is to be implied as a 
matter of law under the circumstances as set forth 
above with respect to the learned trial Justice’s order 
it could be no more than a consent that the report of 
the guardian ad litem and the psychiatrist be received 
as some evidence bearing upon the issues which would 
come before the court for determination at the hearing 
set by the terms of the order for March 6,1939. Under 
no circumstances could it be interpreted as a matter 
of law that counsel for Edward B. McLean consented 
thereby that the said reports be received as the sole 
evidence or to the exclusion of all other evidence rele- 
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vant to the issue. The position of appellants is amply- 
sustained in this regard for the further reasons set 
forth fully in their brief on pages 8 and 9 in reply to 
the brief of John R. McLean II, as amicus curiae. 

CONCLUSION. 

It is admitted on page 3 of the brief of Austin F. 
Canfield, guardian ad litem, that all prior proceedings 
were invalid, in which opinion these appellants concur. 
This includes the appointment of the ancillary com¬ 
mittee, as well as the guardian ad litem, all of which 
occurred without notice to Mr. McLean either being- 
given or attempted (R. 25). Counsel for appellants 
further concur in the statement of Austin F. Canfield, 
guardian ad litem, on page 10 that there is no appar¬ 
ent reason why Mr. McLean should be represented by 
an attorney, a prochein ami, a guardian ad litem and 
a committee. If this Court should concur with the 
guardian ad litem and appellants that all the pro¬ 
ceedings heretofore had in this jurisdiction are in¬ 
valid, then Mr. McLean will only be represented in 
these proceedings by the counsel of his own choosing 
and one who has represented him for many years. 
(R. 8) (Burkinshaw brief p. 19) 

There is no basis in the record for the suggestion in 
Mr. Canfield’s brief that appellants, or either of them, 
are estopped by anything shown in the record as oc¬ 
curring in Justice Laws’ Court. Estoppel may only 
be pleaded where the record made by a party or his 
conduct were relied upon by another party to the 
cause and where he was prejudiced thereby. Cer¬ 
tainly nothing in the record now before this Court 
could invoke this principle. The record made by the 
conduct of appellants prejudiced the interest of no 
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one connected with the cause and amounted at most 
only to a submission by appellants to the orders of 
the Court, passed by the Court of its own motion and 
without reference to concurrence therein by appellants 
or any one else in the proceedings. 

Respectfully submitted, 

Robert H. McNeill, 

George B. Fraser, 

Attorneys for Appellants 
Edward B. McLean and 
George B. Fraser. 
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Neil Burkinshaw, Ancillary Committee of the person 
and estate of Edward B. McLean, 

Appellee. 


BRIEF OF GUARDIAN AD LITEM APPEARING 

AMICUS CURIAE 


PRELIMINARY STATEMENT 

This brief is filed by Austin F. Canfield, guardian 
ad litem for Edward B. McLean, who appears amicus 
curiae by direction of tMs Court. 

In order to present the statement of facts in a com¬ 
prehensive manner the guardian ad litem, with the in- 
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diligence of the Court, will speak hereinafter in the 
first person. 

Late in 1937 certain creditors had intervened in the 
above proceedings, in the Court below, and, inter alia, 
made direct attacks on the appointment of Admiral 
Mark L. Bristol, acting as ancillary committee of the 
person and estate of the incompetent in the District 
of Columbia. On January 18, 1938, I was appointed 
guardian ad litem of Edward B. McLean and, by order 
of the Court below, was directed to make an exhaustive 
investigation into all of the facts, circumstances, pro¬ 
ceedings, etc., both in the Maryland and District 
Courts, so far as the affairs of the incompetent were 
concerned. I proceeded to make an investigation in 
accordance with the order of the Court and filed my 
written report April 25, 1938. That report is factual 
in its nature and, on each matter reported on, I asked 
the Court to instruct me further on anything it re¬ 
quired to be done. 

From the very beginning, I made the point that even 
though the State of Maryland had it within its power, 
parens patriae, to determine the sanity or insanity of 
Mr. McLean, and if insane, to commit him to a proper 
asylum within the jurisdiction of the Court before 
which the proceedings were had, the Maryland Court 
was absolutely without jurisdiction to appoint a domi¬ 
ciliary committee of Edward B. McLean, for the reason 
that his domicile was the District of Columbia at the 
time of his commitment in October, 1933, and that the 
District of Columbia courts, and they alone, could ap¬ 
point a domiciliary committee of his estate. I recog¬ 
nized, and so reported to the Court below that if Mr. 
McLean had property in the State of Maryland at the 
time of his adjudication, a committee could properly 
have been appointed to administer, manage or control 
any property found in that State, but that committee 
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would not be a domiciliary committee in any sense of 
the word. I contended below that all proceedings had 
in this jurisdiction, were therefore invalid, because: 

1. Admiral Bristol, in commencing the proceed¬ 
ings in the instant cause proceeded under Title 
15, Section 44, D. C. Code, which clearly deals 
with NON RESIDENTS. 

2. The question of domicile was never properly 
adjudicated and until it was, all proceedings in 
the District Courts, as well as the proceedings 
in the Maryland Courts dealing with the 
ESTATE of Edward B. McLean were likewise 
invalid. 

It then became necessary to take testimony before the 
Court below on the question of domicile; the matter 
came on for hearing in the proceedings then pending 
before the Auditor. The guardian ad litem and the 
ancillary committee participated in this hearing. So 
did counsel of record on behalf of creditors. There¬ 
after the Auditor made his findings of fact and filed 
his report with the Court. Among other things, he 
found as a fact that Mr. McLean was lawfully domi¬ 
ciled in the District of Columbia at the time of his 
adjudication as a lunatic in Maryland, October 30,1933. 
Numerous exceptions were filed to the report of the 
Auditor. Admiral Bristol excepted to the finding of 
domicile, supra. 

Before the exceptions to the Auditor’s report could 
be heard by the Court below in accordance with the 
practice in the District of Columbia, I filed a motion 
to vacate, nunc pro tunc, all of the proceedings had in 
the District of Columbia, contending that the same 
were invalid, should be vacated and held for naught 
and contending further that the ancillary co mmi ttee 
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should account to a proper domiciliary committee, 
which I asked to have appointed, for all fees and com¬ 
missions received by him, and all expenditures made by 
him. 


In re McHie, 253 N. Y. Sup. 166; affirmed 258 
N. Y. 589, 180 N. E. 345 (Cardoza J., sitting 
with Court); 

In re Edmonston, 109 Pa. Sup. Ct. 495,167 ATL. 
502; 

Federal Trust Co. v. Allen, 110 Kans. 484, 204 
Pac. 747. 

Admiral Bristol answered this petition and re¬ 
sisted it, making the contention, inter alia, that the 
points made by me were res judicata by virtue of the 
proceedings had in the Court below in November, 1933. 
While these proceedings are fully before this Court in 
the record and briefs, and were somewhat covered in 
the argument, I think they should be restated by me. 

After the adjudication in Maryland, October 30, 
1933, and on, to wit, November 6, 1933, there was filed 
in the Court below a certain petition styled as follows: 

Edward B. McLean, non compos mentis by his 
next friend, George B. Fraser, 

Appellant. 

v. 

Evalyn Walsh McLean, John R. McLean, 2d., 
an infant, Edward B. McLean, Jr., an in¬ 
fant, Evalyn B. McLean, infant, and Mark 
L. Bristol, individually, and Mark L. Bris¬ 
tol, Committee of Edward B. McLean, 

Appellees. 


(This is the same petition referred to on Page 58 of 
the record in this case, Item 4, of the Assignment of 
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Errors of Mr. Fraser. For further reference to this 
petition, this Court is directed to case No. 6160 filed 
in this Court.) Booth v. Fletcher, 69 App. D. C. 351, 
354 is authority for the court to examine the latter case. 
Mr. Fraser’s petition was captioned: 

“Bill for appointment of Committee.” 

The next day, Admiral Bristol filed a petition in the 
Court below. It is the original petition filed in the pro¬ 
ceedings now before this Court. It is styled as 
follows: 

“In the matter of Edward B. McLean, non compos 

mentis, Lunacy No. 15,494.” 

and is a “Petition for appointment of ancillary com¬ 
mittee.” See (R. 1); also case No. 6161 in this Court. 
A rule to show cause was directed against Mr. Fraser, 
commanding him to appear and show cause why the 
prayers of Admiral Bristol’s petition should not be 
granted. It is difficult to understand why Mr. Fraser 
was made a party to these proceedings, unless it was 
that the Court below; being advised that Mr. Fraser 
had filed a similar petition (15,483), concluded that he 
should be made a party—but, as I shall attempt to 
point out, infra, the Court did not designate or appoint 
Mr. Fraser as guardian ad litem or in any other official 
capacity, which it was bound to do, before Mr. Fraser 
could properly appear and answer the rule. Bird v. 
Bird, 21 Grattan (Va.) 712, 718; Dorsheimer v. Roor¬ 
back, 18 N. J. Eq. 438, 440. Both petitions came on 
for hearing before one of the Justices below. That 
resulted in Mr. Fraser’s petition 15,483 being dis¬ 
missed. Admiral Bristol’s petition being sustained, 
an order was entered appointing him as ancillary com¬ 
mittee of Edward B. McLean (R. 1 et seq. P. 20, inch). 
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Here I pause to point out, that Mr. Fraser’s petition, 
supra, was simply a petition for the appointment of a 
committee and is strongly suggestive that he, or some 
other person friendly to Mr. McLean, was the appro¬ 
priate person to be appointed committee. Neither his 
petition nor Admiral Bristol’s petition in the instant 
proceedings raised or determined the question of domi¬ 
cile, according to my views. Each of the petitioners 
was doing nothing more than seeking the appointment 
of an ancillary committee in the District of Columbia 
and both proceeded on the theory that Mr. McLean had 
been adjudicated as a lunatic in accordance with law, 
under the statutes of Maryland. 

In the meantime counsel for the intervening creditors 
filed petitions to remove Admiral Bristol as ancillary 
committee or to appoint a co-committee to act with 
him, and, John R. McLean, 2d, filed a petition to vacate 
the appointment of Admiral Bristol as Ancillary Com¬ 
mittee and prayed to have himself appointed domicili¬ 
ary committee of his Father. Mr. Justice Laws was as¬ 
signed by the Court below to sit in a formal hearing 
and dispose of the matters pending. In a pre-trial hear¬ 
ing before Mr. Justice Laws, with all counsel of record 
at that time present, it w*as agreed that the hearing 
would be confined to exceptions filed to the auditor’s 
report, and the petitions to remove Admiral Bristol as 
ancillary committee. A hearing was held in open Court 
before Mr. Justice Laws and on January 9, 1939, he 
handed down a written opinion (R. 25 et seq.) in which 
he held that Mr. McLean never had received proper 
notice of any of the proceedings had in the District 
of Columbia from the time of their commencement in 
November, 1933, down to the date of the hearing before 
him and he concluded that he could not dispose of the 
questions then pending without Mr. McLean being 
given some opportunity, should he desire, to appear. He 



thereupon directed the issuance of a rule to show cause 
(R. 34) in which Mr. McLean was directed to come in 
and show cause why the matters theretofore disposed 
of bv the Court below, should not be confirmed and 
why those pending, should not be heard and deter¬ 
mined. It was in answer to that rule that Mr. Fraser 
again appeared in these proceedings and filed what pur¬ 
ported to be the “Answer of Edward B. McLean, Re¬ 
spondent.” (R. 45). Admiral Bristol then moved to 
strike the so-called Answer of Mr. McLean, filed by 
Mr. Fraser, and the motion to strike was set down for 
hearing with notice to all counsel. The matter came on 
for hearing on the motion to strike on the 28th day 
of February, 1939. The suggestion was made by the 
Court, in view of Mr. Fraser’s allegation that Mr. 
McLean was being restrained at the Shepherd and 
Enoch Pratt Hospital while sane, that the Court should 
be further advised in the premises. By consent of all 
counsel present, including Mr. Fraser, Admiral Bris¬ 
tol’s motion to strike was re-styled “A petition to 
strike” and was sworn to. The Court then suggested 
that the guardian ad litem be directed to employ a 
psychiatrist not theretofore in any wise connected with 
the case, to go to Baltimore with him and establish two 
things, i.e., did Mr. McLean authorize Mr. Fraser to 
file an answer to the rule to show cause in his behalf ?— 
What was the present mental condition of Mr. McLean? 
The guardian ad litem suggested the name of Dr. Wini¬ 
fred Overliolser, Superintendent of St. Elizabeth’s 
Hospital, as a competent person to make the examina¬ 
tion. Without objection of any kind whatsoever from 
any of counsel, Mr. Fraser, or his own counsel, and all 
parties piyue wt in Court, Justice Laws signed an order 
carrying/the aforesaid suggestion into effect (R. 48, 
49). Thereafter the guardian ad litem, complying with 
the order of Justice Laws, and Dr. Overholser, went to 
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Shepherd and Enoch Pratt Hospital, interrogated the 
incompetent and filed their reports with the Court (R. 
49, et seq.). The matter than came on for further hear¬ 
ing based upon the reports aforesaid and Justice Laws 
concluded that Mr. Fraser did not have authority to 
appear in behalf of Edward B. McLean and therefore 
could not be recognized as his attorney in these pro¬ 
ceedings. (R. 56). It is from this order, and this 
order only , that the appeal is before this Court. 

ARGUMENT 

The only question presented here on appeal is: Did 
Justice Laws commit error by his order of March 6, 
1939, holding that George B. Fraser appeared without 
authority of Edward B. McLean. 

The guardian ad litem, as amicus curiae , lays em¬ 
phasis on the fact that the above point is the only 
point here for determination. Were the Court to con¬ 
sider the other Assignments of Errors set out by Mr. 
Fraser in his brief, it would be doing so without the 
complete record before it and without giving other par¬ 
ties of record in the cause below an opportunity to be 
here and be heard. Other parties are not concerned 
on the question as to whether or not Justice Laws com¬ 
mitted error in striking Mr. Fraser’s appearance and 
the answer he filed on behalf of the lunatic, but they 
are vitally interested in all of the collateral issues at¬ 
tempted to be raised by Mr. Fraser and discussed in his 
brief as well as argued in this Court. 

As I have pointed out, supra, Admiral Bristol’s mo¬ 
tion to strike by consent of all parties became and was 
treated as a petition. With all counsel present includ¬ 
ing Mr. Fraser and his own counsel, it was agreed, after 
the challenge, that the Court should commission the 
guardian ad litem to select a disinterested psychiatrist 
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and both should go to Baltimore for the purpose of as¬ 
certaining whether or not Mr. McLean desired the serv¬ 
ices of Mr. Fraser in the instant proceedings, and also 
to establish his present mental condition based upon 
the opinion of an expert. When the guardian ad litem 
and Dr. Overholser filed their reports, both of which 
were set out in the record, Justice Laws had sufficient 
evidence before him to sustain the petition of Admiral 
Bristol and strike the appearance of Mr. Fraser as 
well as the answer he filed on behalf of Mr. McLean. 
I believe that Mr. Fraser, having consented to the 
Court disposing of the petition in this fashion, is now 
estopped to complain and his appeal here cannot be 
sustained. As the Court below pointed out before 
signing the order removing Mr. Fraser, if Mr. Fraser 
had a contract with Mr. McLean whereby and wherein 
he was to act as his attorney, and Mr. McLean was of 
sound mind, and dismissed him, then Mr. Fraser had an 
adequate remedy at law either on an assumpsit for 
services rendered or possibly for a breach of the 
contract. 

“And the client has the absolute right to dis¬ 
charge the attorney and terminate the relation at 
any time, even without cause, no matter how arbi¬ 
trary his action may seem * * # . 

7 C. J. Secundum 108. 

“That the defendant has an absolute right to 
discharge his attorneys, with or without cause, 
cannot be doubted.” Cases cited. 

U. S. v. McMurtry, 24 F. (2) 145. 

See also: 

Lewis v. Canadian Pac. Ry. Co. et al., 39 Fed. 
(2) 834. 

On the other hand, if he were of unsound mind, then 
Mr. Fraser not having any agency coupled with an 
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interest, his agency terminated with the insanity of 
Mr. McLean. In other words insanity itself as such 
terminates an agency unless that agency is coupled 
with an interest. The law on this point is most ably 
discussed in the brief of John R. McLean, amicus 
curiae , pages 11 et seq., and needs no repetition here. 
(See Lewis v. Canadian Pac. Ry., supra). Again, if 
Mr. McLean was of unsound mind as the reports, 
supra, irresistibly indicated, his interests could be 
taken care of in these proceedings by the guardian ad 
litem until such time as a proper committee would have 
been appointed. 

“ (a) A NEXT FRIEND IS A MERE VOLUN¬ 
TEER, clothed with no authority from any court. 
He may be liable for costs, but he does not control 
the lunatic or his estate in any manner whatever. 
He must be prepared to vindicate the necessity and 
propriety of his proceedings if they are called in 
question, and to bear the consequences of any un¬ 
necessary and improper proceedings. He takes 
the risk moreover of having his proceedings 
wholly repudiated by the lunatic, if he should re¬ 
cover his reason. WTietstone v. Whetstone, 75 Ala. 
495; Covington v. Neftzger, 140, HI. 608, 30 N.E. 
764, 33 AmSR 261; Beall v. Smith, L.R. 9 Ch. 91.” 
32 Corpus Juris, 775 (Note 26 a). 

“A guardian ad litem so appointed is under the 
direct control of the court. It is his duty to see 
that the interests of the insane defendant in the 
suit are fully preserved in every respect. * * * ” 
32 Corpus Juris, 776. 

There is no apparent reason in this case why Mr. 
McLean should be represented by an attorney, a 
prochein ami, a guardian ad litem and a committee. 
That is why the matters are still before Justice Laws. 
The proceedings in the Courts below, having been at¬ 
tacked by the guardian ad litem representing the in- 
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terests of the non compos, should proceed to final deter¬ 
mination before Justice Laws. That will then put the 
record in proper shape for review by this Court should 
anyone care to challenge the findings and decisions of 
the Court. Should that occasion arise, this Court will 
then be called upon to dispose of all of the issues raised 
by Mr. Fraser in his brief, which, while of the utmost 
importance are not germane to the now pending appeal. 
For that reason it is submitted that the order of Justice 
Laws appealed from, should be affirmed as promptly as 
possible so that he can then proceed to dispose of all 
other matters pending before him, bring this case to a 
speedy conclusion, and direct some competent authority 
to proceed on behalf of the lunatic, and take his estate 
out of the chaos and confusion it has been in since 
the time of his adjudication in Maryland. 

Respectfully submitted, 

Austin F. Canfield, 
Guardian ad litem for 
Edward B. McLean. 
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PRELIMINARY STATEMENT 

This brief is filed on behalf of John R. McLean, II, 
amicus curiae , pursuant to leave granted June 8, 1939. 

John R. McLean, II, is the eldest living child and son 
of Edward B. McLean, and is a citizen of the United 
States, a resident of the District of Columbia, and of 
full age. On May 15, 1939, he filed in the District 
Court of the United States for the District of Colum- 
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bia, a petition praying for the appointment of a dom¬ 
iciliary committee of the estate of Edward B. McLean. 
His petition was filed in Lunacy No. 15,494, the same 
case in which was entered the order involved herein. 
Action on his petition has been withheld pending the 
disposition of this appeal. John R. McLean, II, by 
reason of his relationship to Edward B. McLean and 
by reason of his petition filed as aforesaid, has a direct 
and an immediate interest in these proceedings. 

This appeal is from an order entered March 6, 1939, 
by the District Court of the United States for the 
District of Columbia in Lunacy No. 15,494, striking an 
answer to a rule to show cause filed by the appellant 
George B. Fraser on behalf of Edward B. McLean and 
directing that Fraser should not be recognized as at¬ 
torney for McLean. (R. 56.) The only issue presented 
by the appeal is whether that order shall be affirmed or 
reversed. For reasons hereinafter set forth, we sub¬ 
mit that the order should be affirmed. 

Appellant Fraser by his assignments of error Nos. 
1-5, inclusive (R. 58-59), and by his brief has attempted 
to raise certain issues which are not properly pre¬ 
sented by the appeal. These issues were involved in 
three other appeals by Fraser, one to the Court of Ap¬ 
peals of Maryland from the order entered November 
3, 1933, by the Circuit Court for Baltimore County 
(R. 11,15), one to this Court (No. 6160) from an order 
entered on or about November 10, 1933, dismissing 
Fraser’s petition in Lunacy No. 15,483 (R. 59), and 
one to this Court from an order entered November 10, 
1933, appointing Mark L. Bristol ancillary committee 
of the person and estate of Edward B. McLean in 
Lunacy No. 15,494 (R. 19-20). All three appeals were 
abandoned by Fraser. The present appeal is another 
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attempt on the part of Fraser to inject himself into 
the management of the affairs of Edward B. McLean, 
an incompetent. 

SUMMARY OF ARGUMENT 

The Circuit Court for Baltimore County in the State 
of Maryland had jurisdiction to pass upon Edward B. 
McLean’s mental competency by reason of his physi¬ 
cal presence within the territorial jurisdiction of that 
Court. The adjudication by that Court that McLean 
was of unsound mind was made with due process and 
was valid. It is, therefore, entitled to full faith and 
credit by the courts of the District of Columbia. Any 
authority which Fraser may have had to appear as at¬ 
torney for McLean was terminated by McLean’s ad¬ 
judication. Consequently, Fraser was without au¬ 
thority to appear for McLean in the proceedings in the 
District of Columbia. As this was apparent upon the 
face of the record, a certified copy of the Maryland 
adjudication having been filed in these proceedings, 
it was proper for the Court below, upon motion, to 
strike the answer for McLean filed by Fraser and to 
refuse to recognize him as McLean’s attorney. Accord¬ 
ingly, the order appealed from should be affirmed. 
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ARGUMENT 

I. 

The Adjudication of Edward B. McLean to be of 
Unsound Mind Made November 3, 1933, by the 
Circuit Court for Baltimore County, Maryland, 
Was Valid and Within the Power of that Court. 

By statutory enactment the judges of the several 
judicial circuits in Maryland have and exercise all the 
power, and authority and jurisdiction which the court 
of chancery formerly held and exercised, except in so 
far as the same may be modified by statute. Md. Code, 
Art. 16, Sec. 88. It is expressly provided by statute 
that the circuit courts shall have full power and au¬ 
thority, in all cases, to superintend and direct the af¬ 
fairs of persons non compos mentis, both as to the 
care of their persons and the management of their 
estates, and may appoint a committee, or a trustee or 
trustees for such persons, and may make such orders 
and decrees respecting their persons and estates as 
to the court may seem proper. Md. Code, Art. 16, Sec.. 
117. The circuit courts by reason of this general juris¬ 
diction have authority to issue writs de lunatico 
inquirendo and to make adjudications of mental un¬ 
soundness. Hamilton v. Taber , 78 Md. 26; Ex parte 
Bristor, 115 Md. 614; Bliss v. Bliss, 133 Md. 61. 

It is undisputed that in the year 1933 when the pro¬ 
ceedings for the adjudication of Edward B. McLean 
were had in the Circuit Court for Baltimore County, 
Maryland, he was physically present in Baltimore 
County. The petition of Evalyn Walsh McLean, upon 
which those proceedings were initiated, so alleged. (R. 
5.) The sworn answer of George B. Fraser, appellant 
herein, admitted the allegations of the petition in that 
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respect. (R. 7.) The docket entries show under date 
of October 30, 1933, the filing of the sheriff’s return 
that the subpoena writ de lunatico inquirendo and or¬ 
der of court were served personally upon Edward B. 
McLean by reading them to him and by leaving copies 
of the petition, subpoena, and order with him and with 
Dr. Arthur E. Pattrell, Assistant Superintendent of 
the Sheppard and Enoch Pratt Hospital. (R. 4.) 

By reason of the physical presence of Edward B. 
McLean in Baltimore County, the circuit court for that 
county had jurisdiction to ascertain his mental ca-' 
pacity, and, if he was found to be mentally unsound, 
to appoint a committee for the care of his person and 
for the management of any of his property situated 
in Baltimore County. The domicile, or permanent le¬ 
gal residence, of the incompetent, is not material to 
the question of jurisdiction to make an adjudication 
of mental unsoundness. In re Princess Bariatinski, 
1 Ph. 375, 41 Eng. Reprint 674. The presence of the 
alleged lunatic within the limits of the State necessi¬ 
tates the exercise of the power to protect his person 
and the community in which he may be placed, and the 
jurisdiction of the court does not depend upon whether 
the alleged lunatic also has property within the State. 
Bliss v. Bliss, 133 Md. 61, 73; State ex rel. v. Mills, 231 
Mo. 493, 504. The court below in its opinion filed herein 
March 16, 1939, properly recognized the jurisdiction 
and the authority of the Maryland Court to have de¬ 
termined McLean to be incompetent, to have com¬ 
mitted him to a hospital for mental treatment, and to 
have appointed a committee for the protection of such 
property as he might have within the State of Mary¬ 
land. In re Edward B. McLean, Lunatic, 67 W. L. R. 
251,255. 
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In Maryland, there was, and is, no statute prescrib¬ 
ing the method by which the mental capacity of a per¬ 
son is to be ascertained. The procedure remains, as it 
existed, independently of statute, under the English 
practice. Ex parte Bristor, 115 Md. 618. Under the 
early English practice, notice of the commission in 
lunacy was not given as a matter of right to the party 
alleged to be insane. 32 Corpus Juris 635; 16 Am. & 
Eng. Encyc. of Law 567. However, in the United 
States it has been held quite generally that even where 
there is no statutory requirement for notice, it will be 
presumed that the statute under which the proceedings 
are taken intended that reasonable notice should be 
given. Statutes providing for inquisitions without no¬ 
tice have been declared to be in conflict with both Fed¬ 
eral and State Constitutions. 32 Corpus Juris, 636. 
The Court of Appeals of Maryland has decided that 
in the execution of writs de lunatico inquirendo the 
person alleged to be non compos must have reasonable 
notice of the proceedings and opportunity afforded him 
to contest the truth of the allegations in the petition, 
and must be produced before the jury, unless the court 
for sufficient reasons shown, dispenses with notice and 
personal attendance. Royal Arcanum v. Nicholson , 104 
Md. 472, 484. 

The record shows clearlv that McLean had notice 
of the proceedings for his adjudication. The subpoena 
and the order of court fixing the time and the place 
for the hearing were read to him by the sheriff, and 
copies of the petition, subpoena and order were left 
with him and with his custodian. (R. 4.) 

An order was entered dispensing with McLean’s 
presence at the hearing. (R. 4.) Under the circum¬ 
stances shown by the record, this was entirely proper. 
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It is undisputed that prior to his adjudication McLean 
was committed to the care and custody of the Sheppard 
and Enoch Pratt Hospital on the certificates of two 
qualified physicians of the State of Maryland under 
Section 32 of Article 59 of the Code of Public General 
Laws of Maryland. This fact is alleged in paragraph 
(1) of the petition by which the inquisition was initi¬ 
ated (R. 5), and is admitted by the answer then filed 
by Fraser, appellant herein, on behalf of the alleged 
incompetent (R. 7). In view of the certification by 
two qualified, disinterested physicians that McLean 
was insane, it was both proper and lawful for the 
court to excuse his personal appearance before the 
jury. Campbell’s case, 2 Bland 217; Royal Arcanum 
v. Nicholson, 104 Md. 472; Ex parte Nicholas, 142 Md. 
601. As stated by the Court of Appeals in Ex parte 
Nicholas (p. 608): 

“It must be left in a large measure to the chan¬ 
cellor who directed the writ to issue and confirmed 
the inquisition, to determine whether there was a 
valid reason for not giving the lunatic notice of 
the proceedings, or requiring him to be taken be¬ 
fore the jury.” 

McLean not only had personal notice of the inquisi¬ 
tion, but Fraser, appellant herein, filed an answer for 
him and Fraser himself was represented by counsel. 
(R. 7-8.) It also appears of record that Fraser took 
an appeal from the final order entered by the Circuit 
Court of Baltimore County confirming the inquisition 
and appointing a committee. (R. 15.) While the rec¬ 
ord is silent regarding the disposition of that appeal, 
the fact is that it was abandoned. 

The order for the inquisition entered by the Circuit 
Court for Baltimore County expressly provided that 
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the right was reserved to McLean to appear and an¬ 
swer at any time before or after any decree that might 
be passed. (R. 7.) Nearly six years have elapsed and 
no answer has been filed on behalf of McLean other 
than the answer filed by Fraser and found on pages 7 
and 8 of the record. The Maryland Code provides a 
procedure whereby any person confined in any institu¬ 
tion in the State of Marvland bv virtue of being insane 
inav at his own instance, or at the instance of any other 
person, be brought before a jury to determine the ques¬ 
tion of his sanity or insanity. Md. Code, Art. 59, 
Sec. 21. 

Appellant Fraser could at any time have secured a 
hearing in Maryland on whether McLean was sane or 
insane. Had he been, as appellant Fraser suggests in 
his brief, adjudicated without notice or a sufficient 
hearing, such a hearing could have been held at his 
instance at any time during the years McLean has 
been confined to the Sheppard and Enoch Pratt Hos¬ 
pital. Appellant Fraser’s position regarding Mc¬ 
Lean’s competency is not consistent. When he peti¬ 
tioned the court in 1933 in Lunacy No. 15,483, he asked 
that a committee be appointed for McLean in the Dis¬ 
trict of Columbia. (R. 59.) Of course, there would 
have been no occasion for the appointment of a com¬ 
mittee for a competent adult. In appellant Fraser’s 
answer to the rule to show cause issued by Judge Laws 
under date of January 18,1939, he stated that McLean 
“while sane was illegally and unlawfully taken to 
Sheppard and Enoch Pratt Hospital”. (R. 45.) This 
is also at variance with the answer filed by Fraser on 
November 10, 1933, in these proceedings wherein he 
repeatedly referred to McLean as being incompetent. 
(R. 14-19.) 
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We submit that the attack made by the appel¬ 
lant Fraser at pages 17 and 18 of his brief upon the 
jurisdiction of the Maryland Court and the validity 
of the proceedings therein is wholly unjustified. 
Fraser’s assertions that McLean did not have notice 
of the proceedings in the Maryland Court and that he 
was denied the right to appear are contrary to the 
record. Every possible right of McLean to due process 
in connection with his adjudication by the Maryland 
court was fully protected and recognized under the 
Maryland law. The court there had jurisdiction, and 
the proceedings which resulted in McLean’s adjudica¬ 
tion were valid. 

II. 

McLean’s Adjudication by the Maryland Court is En¬ 
titled to Full Faith and Credit by the Courts of 
the District of Columbia. 

The Maryland court having had jurisdiction of Mc¬ 
Lean, the judgment of that court adjudicating McLean 
to be of unsound mind is entitled to full faith and 
credit by the courts of the District of Columbia. It is 
well settled that the courts of the United States are 
bound to give the judgments of state courts the same 
faith and credit that the courts of one state are bound 
to give the judgments of the courts of another. Cooper 
v. Newell, 173 U. S. 555; Milwaukee County v. White, 
296 U. S. 268; Operative Plasterers ’ Etc. Association 
v. Case, 68 App. D. C. 43, 49. This includes the Courts 
of the District of Columbia. Thompson v. Thompson, 
226 U. S. 551, 561; Mills v. Duryee, 7 Cranch 481, 484, 
485. 

The applicability of the principle of full faith and 
credit to adjudications of mental incompetency has 
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been recognized in several reported cases. Gasquet 
v. Fenner, 24-7 (J. S. 16; Gasquet’s Interdiction, 147 La. 
722; Herndon v. Vick, 17 Tex. Civ. Apps. 583; and 
Poorman v. Carlton, 122 Kan. 762. In Poor man v. 
Carlton, the Court after quoting the U. S. Constitu¬ 
tion, Art. 4, Sec. 1, said: 

“That constitutional provision covers all ju¬ 
dicial proceedings; it therefore applies to proceed¬ 
ings to inquire into the mental competency of a 
person within the jurisdiction of the court and to 
appoint a guardian for a person found to be in¬ 
competent. The judgment of the court in Okla¬ 
homa established the status of George Carlton, and 
that status attached to him in this state, at least 
until a competent court, having jurisdiction of 
him, declared him to be compos mentis. Full faith 
and credit cannot be given to the judgment of the 
Oklahoma Court unless that judgment is recog¬ 
nized as a valid and binding one in this state.” 

This Court in the case of Barry v. Hall, 68 App. 
D. C. 350, while not deciding directly that a foreign 
adjudication of insanity is entitled to full faith and 
credit in the District of Columbia intimated very 
strongly that it would so hold. In that case a patient 
of the Marine Hospital Service had been confined in 
St. Elizabeth’s Hospital without any adjudication 
whatever other than an order of the Secretary of the 
Treasury under a statute providing for treatment of 
insane patients of the Public Health Service in such 
hospital. The case arose on a writ of habeas corpus. 
The return to the writ and the factual determination 
of the lower court showed that the patient was insane. 
Nevertheless, this Court ordered the discharge of the 
patient and held that he could not be involuntarily con- 
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fined as insane without first being adjudicated in the 
usual manner- In the course of its opinion, this Court 
said (pp. 356-357): 

“And not only was the factual determination as 
well as the legal one not res judical a, but also the 
factual determination was not the equivalent of 
the lunacy adjudication contemplated under the 
statutes of the District of Columbia, to the benefit 
of which statutes in respect of the determination 
of insanity and the necessity of confinement the 
appellant is entitled, at least in the absence of such 
an adjudication of insanity in one of the several 
states as might perhaps be entitled to full faith 
and credit under the Constitution.” 

It is therefore submitted that the adjudication of 
McLean’s incompetency by the Maryland Court is en¬ 
titled to full faith and credit by the courts of the Dis¬ 
trict of Columbia. 


III. 

Fraser’s Agency to Represent McLean, If Any Such 
Agency Existed, Was Terminated by McLean’s 
Adjudication. 

As a general rule, if the principal becomes insane 
or otherwise mentally incapacitated, the agency is ter¬ 
minated or suspended by operation of law. 2 Corpus 
Juris, 552, citing, inter alia, Bunce v. Gallagher, 4 F. 
Cas. No. 2,133; Hartford v. McGillicuddy, 103 Me. 224; 
Davis v. Lane, 10 N. H. 156; Matthiessen etc. Refining 
Company v. McMahon, 38 N. J. L. 536; Blake v. Gar¬ 
wood, 42 N. J. Eq. 276; nill v. Day, 34 N. J. Eq. 150; 
Merritt v. Merritt, 27 App. Div. 208, 50 N. Y. S. 604. 

Accordingly, under the general principles of the law 
of agency, the insanity of a client operates to termi- 
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nate the relation of attorney and client. 6 Corpus 
Juris 676; Chase v. Chase, 163 Ind. 178, 71 N. E. 485; 
In re Stenton, 53 Misc. 515, 105 N. Y. S. 205; Sullivan 
v. Dunne, 198 Calif. 183. The cases of Chase v. Chase, 
and Sullivan v. Dunne , are directly in point. In each 
of those cases, following an adjudication of incompe¬ 
tency, an attorney undertook on behalf of the incom¬ 
petent to contest the validity of the adjudication. In 
each case the assumed right of representation was 
based upon an alleged contract said to have been en¬ 
tered into between the attorney and the incompetent 
sometime prior to the adjudication. In Sullivan v. 
Dunne, the Court said in part: 

“It is also well recognized by the authorities 
that the law of principal and agent is g; nerally 
applicable to the relation of attorney and client 
(1 Weeks on Attorneys at Law, sec. 216), and that 
the insanity or incapacity of the client will, there¬ 
fore operate as a termination of the authority of 
the attorney. 1 Thornton on Attorneys at Law, 
p. 236; 1 Am. & Eng. Encyc. of Law, 1226; In re 
Stenton, 53 Misc. Rep. 515, 105 N. Y. Supp. 295; 
Merritt v. Merritt, 27 App. Div. 208, 50 N. Y. Supp. 
604; Joost v. Racher, 148 Ill. App. 548; 6 C. J. 
676; Chase v. Chase, 163 Ind. 178, 71 N. E. 485.” 

There is authority for the position that, as a general 
rule, the question as to an attorney’s authority to rep¬ 
resent an alleged client may not be raised by motion 
to strike the pleading filed by such attorney. How¬ 
ever, where the lack of authority is apparent upon the 
face of the record a motion to strike is proper. See 
Gulf Coast Motor Express Co. v. Lott, 171 Miss. 221, 
157 So. 469. In the present case the fact of McLean’s 
incompetency was apparent upon the face of the rec¬ 
ord not only from the certified record of the Maryland 
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proceedings (R. 4-12), but also from the appellant 
Fraser’s repeated statements under oath that McLean 
was incompetent (R. 7, 14, 15, 16, 17, 18). 

Appellant Fraser in his brief (pp. 18-25) argues that 
in the absence of proof to the contrary there is a pre¬ 
sumption in favor of an attorney’s authority to act for 
any client. He complains that the order striking the 
answer filed by him was based solely upon a motion 
and not upon a proceeding in which evidence was 
taken. In the cases cited in his brief the lack of au¬ 
thority was not apparent upon the face of the record. 
It may be conceded that under such circumstances 
proof is necessary to establish the want of authority, 
and that ordinarily such proof would be taken on a 
rule to show cause. Here, however, we have a differ¬ 
ent situation. McLean’s incompetency appears upon 
the face of the record and has been admitted repeatedly 
by appellant Fraser. 

Not only is it apparent upon the face of the record 
that McLean was incompetent, but also that the court 
below before striking the answer filed by the appellant 
Fraser and refusing to recognize him as McLean’s at¬ 
torney through a guardian ad litem appointed by the 
court for McLean and through a disinterested psychia¬ 
trist of national reputation ascertained that McLean 
was definitely and hopelessly insane and incapable 
by reason of mental disease from comprehending any 
legal proceedings to which he was a party. (R. 49-56.) 
The examination of McLean by the guardian ad litem 
and a psychiatrist for the purpose of reporting to the 
court was concurred in by all counsel of record, in¬ 
cluding Fraser. (R. 50.) His acquiescence in the man¬ 
ner of the examination disposes of his argument (ap¬ 
pellant’s brief, p. 26) that the court below committed 
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error in directing an ex parte examination of McLean 
in the absence of counsel. 

CONCLUSION 

The adjudication of McLean by the Maryland Court 
was valid and is entitled to full faith and credit in the 
District of Columbia. Consequently, Fraser was with¬ 
out authority to appear for McLean and to answer the 
rule to show cause issued under date of January 18, 
1939. It follows that the order striking his answer 
should be affirmed. 

Respectfully submitted, 

Nelson T. Hartson, 

James C. Rogers, 

Attorneys for John R. McLean, 11, 

Amicus Curiae. 


June 14, 1939. 
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GEORGE B. FRASER, HIS COUNSEL, APPEL¬ 
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Counsel for John R. McLean II, on page 3 in Sum¬ 
mary of Argument say that the adjudication of appel¬ 
lant McLean as of unsound mind by the Circuit Court 
of Baltimore County, Maryland, was made with due 
process, valid, entitled to full faith and credit by the 
Courts of the District of Columbia and, therefore, the 
authority of appellant Fraser to appear as his counsel 
was terminated. 
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This view is contrary to the law of the case as ex¬ 
pressed by the learned trial Justice who said in his 
opinion of January 9th, 1939 (R. 29): 

“It furthermore seems inevitably to follow that 
until and unless the residence or domicile of Mr. 
McLean is authoritatively determined to have been 
in Maryland in 1933, this Court may not uphold 
the proceedings in this jurisdiction with reference 
to his property upon the basis of the proceedings 
which occurred within the State of Maryland.’’ 

The learned trial Justice further found that appel¬ 
lant McLean was a resident of the District of Columbia 
in 1933, thus sustaining the finding of the Auditor of 
the Court, saying (67 W. L. R. 255): 

“After examination of the testimony taken be¬ 
fore the auditor, I have concluded that his finding 
is correct that at the time Edward B. McLean was 
adjudicated in Maryland to be of unsound mind 
and not capable of government of himself and man¬ 
agement of his estate, he was a resident of and 
domiciled in the District of Columbia, although he 
was personally present in Maryland.” 

Accordingly the finding by the Court that appellant 
McLean was a resident of the District of Columbia in 
1933 prevents the upholding of the proceeding hereto¬ 
fore held in this jurisdiction. 

The learned trial Justice further found that the ad¬ 
judication as insane of appellant McLean for the fore¬ 
going reasons could not be given full faith and credit 
by the Courts of the District of Columbia but that his 
mental incompetency must be determined in this juris- 
dition, saying (R. 30): 

“Thus it seems that this Court has no right to 
assume Mr. McLean to be an incompetent person, 
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and if not, it follows beyond question that he would 
be entitled to notice prior to fixing and determining 
his property rights.” 

In the Order to Show Cause issued by the learned 
trial Justice on January IS, 1939, he said (R. 34): 

“It appearing to the Court that Edward B. Mc¬ 
Lean, the person referred to in this cause as a lu¬ 
natic, has never been served with formal notice 
of the proceedings herein, it is by the Court this 
18th day of January, 1939 

“ORDERED that the said Edward B. McLean 
be and he is hereby made a party to these pro¬ 
ceedings * * *” 

“AND IT IS FURTHER ORDERED that the 
said Edward B. McLean * * * show cause, 

if any he has, why this Court should not determine 
his mental competency and appoint a guardian or 
committee for his person and estate, or for his per¬ 
son or his estate;” 

The learned trial Justice later handed down an opin¬ 
ion dated March 16, 1939, among other things, to the 
same effect that there must be a new judicial pro¬ 
ceeding in this jurisdiction to determine the mental 
condition of appellant McLean as follows (67 W. L. 
R. 258): 

“The appointment of a committee or trustee to 
conserve or protect the estate is essentially of a 
temporary character. In this case the appoint¬ 
ment has extended over five years. It, therefore, 
seems necessary that steps should be taken forth¬ 
with to obtain an adjudication in this jurisdiction 
of the mental condition of McLean in the manner 
provided by law for such adjudication in cases of 
residents of the District of Columbia.” (Emphasis 
supplied) 
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It accordingly appears that the learned trial Jus¬ 
tice has passed upon the question and decided that full 
faith and credit cannot be given by the Courts of the 
District of Columbia to the Maryland proceedings in 
the McLean case. Appellants submit that in this re¬ 
spect the learned trial Justice is correct. No appeal 
has been taken by any counsel from the foregoing but 
Counsel for John R. McLean II, have concurred there¬ 
in by filing on April 3, 1939, a petition in said cause 
asking the Court to proceed to a judicial determination 
in this jurisdiction of the sanity of appellant McLean. 
(See paragraph 17 page 11, McLean v. Laws, Original 
cause No. 3072 in this Court.) 

Counsel for John R. McLean II, are manifestly in 
error when they say on page 9 of their brief 

“We submit that the attack made by the appel¬ 
lant Fraser at pages 17 and 18 of his brief upon 
the jurisdiction of the Maryland Court and the va¬ 
lidity of the proceedings therein is wholly un¬ 
justified. Fraser’s assertions that McLean did 
not have notice of the proceedings in the Maryland 
Court and that he was denied the right to appear 
are contrary to the record.” 

Counsel for appellants respectfully submit that the 
statements therein referred to on pages 17 and 18 of 
their brief cannot properly be construed in the manner 
hereinabove described. 

What counsel did say on pages 17 and 18 was that it 
is the settled law that an adjudication without notice 
to the party concerned is void and without legal effect 
and consequently can have no legal effect in any other 
jurisdiction; that the primary and most important pur¬ 
pose of notice is to give the person whose sanity is 
questioned an opportunity to appear and defend him- 



self; that where a summons is given, but the person 
whose sanity is to be adjudicated is denied the right to 
appear, then the whole purpose of the notice is denied 
and the notice itself is meaningless. That jurisdiction 
of the person, then, so acquired is void and will not be 
enforced in another jurisdiction. Record page 4 shows 
the following: 

“ October 28,1933. Petition with Order of Court 

dispensing with the presence 
of alleged Non Compos filed. 

October 30,1933. Edward B. McLean by read¬ 
ing subpoena Writ De Luna- 
tico Inquirendo and Order of 
Court to him and copy of Pe¬ 
tition, Subpoena and Order of 
Court left with him and a 
copy of Petition, Subpoena 
and Order of Court left with 
Dr. Arthur E. Pattrell, Assis¬ 
tant Superintendent of the 
Sheppard and Enoch Pratt 
Hospital and his custodian. 
Shffs. return filed.” 

As given on page 18 of appellants brief the matter of 
notice is exhaustively treated in the case of 

McKinstery v. Dewey, 192 Iowa, 753 (1921); 

185 N. W. 565 ; 23 A. L. R. 587 

and the annotation thereunder beginning at page 594. 

As shown by the record (P. 4) a summons was served 
on appellant McLean, who was held under involuntary 
restraint, but he was not allowed to come into Court. 
Accordingly said notice was meaningless and the pro¬ 
ceeding utterly void and could not be afforded full 
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faith, and credit in another jurisdiction where the legal 
requirement is that the right of an alleged lunatic to 
be personally present at the inquisition into his sanity 
shall be preserved inviolate. 

The cases cited in the brief submitted by John R. 
McLean II, as amicus curiae with reference to the de¬ 
termination of authority of an attorney’s right to ap¬ 
pear on behalf of his client are undoubtedly applicable 
in cases or in instances where only one jurisdiction is 
involved where a competent Court has acquired juris¬ 
diction over the person of one who is domiciled there¬ 
in. Assuming that the foregoing were true it may be 
acknowledged as a principle of law that under those 
limited circumstances the right of an attorney to ap¬ 
pear might be said to have terminated as a matter of 
law. The governing principles of law enunciated in 
the cases cited are obviously wholly inapplicable to the 
instant case where the proceedings were instituted, as 
has been previously shown, in a jurisdiction foreign to 
the domicile of Edward B. McLean and wherein he was 
deprived of the right to appear. For the foregoing 
reasons it conclusively appears that the invalid pro¬ 
ceedings conducted before the Circuit Court of Balti¬ 
more County in 1933 were in no way determinative of 
the rights of the appellant Edward B. McLean or of 
his counsel George B. Fraser to appear herein on his 
behalf. 

Appellants wish to further respectfully direct the at¬ 
tention of the Court to the statement of John R. Mc¬ 
Lean II, appearing on page 12 of his brief as follows: 

“However, where the lack of authority is ap¬ 
parent upon the face of the record a motion to 
strike is proper.” 
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The record is totally devoid of any evidence of proof 
offered to^ut the presumption that the appellant 
George B. Fraser, a duly qualified attorney, has au¬ 
thority to appear on behalf of his client the appellant 
Edward B. McLean. In addition to that it seems fun¬ 
damental that in a proceedings in which a rule to show 
cause had been served upon the appellant McLean 
herein as to why his mental competency should not now 
be determined, that the mere fact that the certified rec¬ 
ord of the Maryland proceedings indicated that there 
had been a purported adjudication would in no way 
justify the assumption that there had been a valid ad¬ 
judication as a basis on which the learned trial Justice 
might proceed to strike the answer of the appellant 
Edward B. McLean, in the very cause in which that 
question was to be determined. 

The record thus amply sustains the contention of the 
appellants that there was nothing apparent on its face 
which would justify the Court in dispensing with the 
regular procedure heretofore referred to in appellants 
brief which prevails in this District with respect to the 
determination by the Courts of the authority of their 
officers to appear before them in a given proceeding. 

So far as the alleged admissions of the appellant 
Fraser in certain prior proceedings with respect to the 
then current status of the appellant McLean it will 
suffice to say that while the statements referred to by 
John R. McLean II, on page 13 of his brief, if exam¬ 
ined do not have the effect of making the admissions 
therein claimed for them, but even if it were true that 
the said statements were to be interpreted in prejudice 
of the rights of the appellant Edward B. McLean these 
statements refer to a period somewhat prior in point 
of years to the instant proceedings. The fact that in- 
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sanity is not a permanent enduring status was recog¬ 
nized by Mr. Justice Laws in his opinion filed herein 
January 9th, 1939, in which he said: 

“Insanity is a personal condition or quality not 
permanent in its nature; it is a temporary condi¬ 
tion open to inquiry at all times.” (R. 29) 

Thus the closest scrutiny of the record in this case am¬ 
ply sustains the position taken by the appellants that 
there was nothing before the learned trial Justice 
which would as a matter of law preclude him from fol¬ 
lowing the prescribed law of this jurisdiction with re¬ 
spect to the determination and the procedure which 
must govern therein of the authority of one of the 
Court’s officers to appear in the proceedings. 

On page 13 of the brief of John R. McLean this state¬ 
ment appears: 

“The examination of McLean by the guardian 
ad litem and the psychiatrist for the purpose of 
reporting to the Court was concurred in by all 
counsel of record, including Fraser.” 

As this statement might very well be regarded as mis¬ 
leading reference is made herein to the statement re¬ 
lied on in the Record (p. 50) taken from the report of 
the guardian ad litem, Austin F. Canfield, as follows: 

“This Court entered its order on February 28, 
1939, directing the guardian ad litem and Dr. Win¬ 
fred Overholser, Superintendent of St. Elizabeths 
Hospital, Washington, D. C., who was selected by 
the guardian ad litem, with the consent of all 
counsel present, as the psychiatrist above referred 
to, to visit the lunatic at Sheppherd and the Enoch 
Pratt Hospital • * 
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It is fully apparent from the reading of this report that 
the consent therein referred to was with reference to 
the selection of Dr. Overholser as the psychiatrist for 
the performance of the duties prescribed by the 
Court’s order. It is equally apparent that the consent 
to the selection of Dr. Overholser could not as a 
matter of law be interpreted as a consent by 
the appellant Fraser as counsel for McLean to 
the use of Dr. Overholser’s report, if and when ob¬ 
tained, together with that of the guardian ad litem, 
as a substitute for a judicial determination of the men¬ 
tal status of his client, the appellant, Edward B. Mc¬ 
Lean. No consent could be implied therein to the use 
of such an examination as an ex parte proceeding in 
any way determinative of the rights of the parties. It 
is also fundamental that the parties herein could not 
by consent waive the application of the statutes of the 
District of Columbia in such cases made and provided. 
That is, not only was such a consent not contemplated 
by the appellant Fraser and none may be implied but 
he would have no power under the law to waive the 
application of an Act to provide for insanity proceed¬ 
ings in the District of Columbia. P. L. 582, 75th Con¬ 
gress, Act of June 8, 1938; 66 W. L. R. 508, Sec. 4, 
wherein specific recognition is accorded to the alleged 
non compos mentis to be represented by counsel at any 
and all stages of a lunacy proceeding. 

This Court is urged to look at the seriousness of the 
legal status of the appellant McLean in case his coun¬ 
sel, appellant Fraser, is finally denied the right to rep¬ 
resent him in the hearing directed by Mr. Justice Laws 
by his 10 page order filed January 18th, 1939 (R. 34 
to 44) wherein said appellant McLean’s sanity is to be 
inquired into and determined de novo. Without coun- 
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sel in the case of his own selection what sort of inquisi¬ 
tion will it be? From the briefs in this cause the Court 
will note that John R. McLean, II, (Amicus Curiae) 
and Neil Burkinshaw, Committee, take the position 
that the Maryland adjudication of appellant McLean 
requires no revocation but should be sustained—only in 
appellant Fraser’s brief is it apparent that an earnest 
effort is to be made, whenever Mr. Justice Laws holds 
his hearings, either to show appellant McLean to be 
now sane, or if insane, that every human effort be 
made to ameliorate his condition and effect a mental 
cure. 

Respectfully submitted, 

. : Robert H. McNeill, 

George B. Fraser, 
Attorneys for Appellants 
Edward B. McLean and 
George B. Fraser . 



